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Preface 


Living trusts were used sparingly in the typical estate planning practice as recently as 
three decades ago. Inter vivos trusts were recommended primarily to achieve estate 
tax savings and for elderly clients with existing or foreseeable incapacities. During the 
intervening period, the estate planning landscape has changed dramatically. Living 
trusts continue to facilitate estate tax savings, but they are also commonly used to 
avoid probate and to provide for potential incapacity. As living trusts proliferate, it is 
essential chat attorneys fully understand all facets of trusts, including the drafting, 
funding, and administration of trusts. The focus of this book is on trust funding, 
which entails the transfer of title to property from the settlor of a trust to the trustee. 

Unfortunately, most existing living trusts are totally or partially unfunded. This 
state of affairs is due to a multiplicity of factors, including lack of awareness, time, 
and economic incentive on the part of attorneys who draft living trusts. In addition, 
clients who are instructed to transfer all their property to their living trusts rarely do 
so, either because it is too much trouble, because they do not know how, or because 
they just do not get around to it. Moreover, funding an asset into a trust can be a frus- 
trating experience, involving contact with representatives of third parties, such as 
banks, brokerage firms, transfer agents, insurance companies, and various state and 
federal agencies, whose representatives may not fully understand the concept of 
trustee ownership. If trusts are not properly funded, however, the purposes for which 
they are created will not be accomplished. 

The purpose of this book is three-fold. First, the book emphasizes the impor- 
tance of trust funding in a client’s estate plan and suggests the proper roles for the at- 
torney and client in accomplishing this critical function. Second, the book provides a 
practical look at the funding process in general and the funding of specific assets. Fi- 
nally, because more trust funding litigation will likely result as increasing numbers of 
trusts are administered upon the deaths of the settlors, the book collects and analyzes 
the existing case law, statutes, and treatises on the necessity of trust funding as well as 
on specific funding issues. Hopefully, these authorities will be instructive on avoiding 
funding errors and will also provide guidance for representing successor trustees, bene- 
ficiaries, or heirs at law after a settlor has died leaving an unfunded or improperly 
funded trust. 

The book is written for attorneys and their staff members to serve as a broad 
overview of trust funding as well as a reference book to consult as particular funding 
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issues arise. The use of the book will depend on the experience of the attorney or staff 
member. A new attorney, a staff member who is new to trust funding, or a generalist 
who does not specialize in estate planning will find all the basics of trust funding, in- 
cluding step-by-step instructions for funding many types of assets, practical consider- 
ations that may save valuable time and minimize errors, and samples of numerous 
funding documents. Staff members who are charged with the responsibility of fund- 
ing trusts but are not given adequate guidance or supervision will find the book a 
valuable resource. An experienced estate planner may find alternative ways to fund 
specific assets or may look up information about funding an asset not typically en- 
countered. For example, for my only trust client who owned an airplane, my assistant 
and I researched, talked with FAA personnel, requested the required forms, and re- 
viewed the applicable regulations in order to ascertain whether and how to transfer 
the airplane to the trust. A reader in a similar situation may save time and effort by 
consulting the applicable discussion in the book. 

Funding techniques and strategies lack uniformity as a consequence of varying 
state laws and attorney practices. Thus while my goal is to provide a comprehensive 
treatment of the subject of trust funding, inevitably there are funding procedures or 
specific assets that are not addressed in the book. Ifa reader uses a funding procedure 
or has experience funding an asset that is not covered, or spots an error or omission, I 
would like to hear about them. 


Carla Neeley Freitag 


CHAPTER 1 


Introduction 


In modern estate planning, the use of living trusts has become the routine rather than 
the exception. Although numerous types of living trusts are designed to accomplish a 
variety of purposes, every living trust directs that actions be taken with respect to the 
trust property before and after the death of the settlor of the trust. If a trust does not 
own the property with respect to which the actions are to be taken, the purposes of 
the trust are totally or partially frustrated. Given the common employment of living 
trusts, and the valuable purposes they accomplish for estate planning clients and their 
beneficiaries, it is essential that these trusts contain the assets they are designed to 
hold. Funding is the process of transferring ownership of assets from a settlor to a 
trust. 

Consider the following questions and answers from a nationally syndicated real 
estate column:! 


Q: My mother died last December. As her only child, several times I 
asked if she had a living trust. She said she did, even giving me the 
name of her lawyer. It’s true that she had a living crust. But I discov- 
ered last month that she never transferred title to her home, a small 
rental property, her bank accounts and common stocks into her liv- 
ing trust. 

When I contacted the lawyer who charged her $1,000 to create 
the living crust, he claimed it wasn’t part of his job to make sure she 
“funded” her living trust by changing titles. As a result, I will have to 
incur unnecessary attorney and probate fees to transfer all these as- 
sets into my name as my mother’s sole heir. 

I hope you will warn your readers chat not only should they have 
a living trust to save their heirs time and money, but they must trans- 
fer their assets into the living trust if it is to accomplish its purpose. 


A: Thank you for sharing that difficult situation so we can learn 
from it. You are absolutely correct that a living trust can only serve its 
purpose of avoiding probate costs and delays if the trustor’s major 
assets have been transferred into the living trust. ... 


es = 


Frankly, the attorney who charged your mother $1,000 to pre- 
pare her living trust should have at least included the transfers of her 
real estate into the living trust. Paying a modest extra fee for such 
title transfers would have been worthwhile. 

Unfortunately, many trustors like your mother “forget” to follow 
through by transferring the titles of their real estate and other assets 
such as bank accounts, stocks and bonds into their living trusts. In 
other words, your mother’s living trust was worthless because it con- 
tained no assets when she died. 


Q: My late husband and I owned a farm together. We intended to 
put its title into our living trust, as you often recommend. After the 
living trust was drawn up by our lawyer, I recall signing some sort of 
a deed. I thought it was to transfer title to our farm into our living 
trust. Somehow, my late husband never signed that deed (which was 
recorded). 

Now, I recently learned my late husband’s half of the farm prop- 
erty must go through the local probate court because it was not 
deeded into our living trust. The attorney who prepared our living 
trust is dead. To make matters even worse, we own two properties in 
Florida that apparently were never deeded into our living trust, so 
they must go through probate in Florida, necessitating hiring an- 
other lawyer in Florida. 

Is there anything I can do to avoid all these legal costs and delays? 


A: Your situation shows what can go wrong with living crusts when 
prepared by inept lawyers. If you and your late husband were co-own- 
ers of your property, but he never signed the quitclaim deed to your 
joint living trust, his share never became part of the living trust. 

As for the Florida properties that were never transferred into 
your living trust, the bad result is that you must hire a Florida lawyer 
to probate these properties. You could have avoided all these costly 
problems if title to your properties had been correctly deeded into 
the living crust. For more details, please consult your attorney. 


The scenarios described in the above excerpts, not at all uncommon situations, raise 
numerous questions. In the case of the mother who died with an unfunded living trust, 
did the attomey who drafted the trust advise her of the need to transfer the assets into 
the trust? Did the mother negotiate a lower attorney's fee for preparing the trust by as- 
suming responsibility for funding it herself? Concerning the surviving spouse whase 
out-of-state properties were not funded into a joint trust before her husband’s death, 
why woulda probate in the foreign jurisdiction be required if the properties were jointly 
owned? If the late husband were the sole owner of the Florida properties, did the cou ple 
inform their attorney about the existence of the properties? Did their attorney inquire 
about the full extent of their real estate holdings when the trust was prepared? How was 
the lack of signature on the recorded deed to their farm property overlooked? 
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If the drafting and execution of the trust is considered the essential legal product, 
and the funding of the trust is regarded as an afterthought, problems such as those 
described in the foregoing excerpts will result. To provide the most effective service to 
the trust client, the completed living trust package should encompass the planning, 
drafting, execution, and funding of the trust. Moreover, the funding of the crust 
should be taken into consideration from the commencement of the planning process. 
The trust may contain particular assets that require special provisions to be inserted 
into the trust at the drafting stage. Funding documents that transfer title of assets to 
the trust can be executed immediately after the trust agreement. Finally, the client’s 
estate planning matter should not be considered complete until the transfers to the 
trust of all the intended trust assets have been made and confirmed. 


A. SCOPE OF THE BOOK 


This book is designed as a handbook for attorneys and their staff members to use in 
supervising and accomplishing the funding of their clients’ living trusts. After a brief 
discussion of the types and purposes of living trusts, the book addresses important 
threshold issues, such as the importance of funding, the roles of the attorney and the 
clienc in trust funding, and the necessity for retitling assets in the name of the trust. 
The book then examines several basic general funding considerations and provides an 
overview of the funding process. Because different assets raise different transfer is- 
sues, the funding of specific assets is then addressed in detail. 

It should be emphasized that there is little standardization when it comes to 
funding living crusts. Several factors contribute to the lack of uniformity of practices 
among attorneys in this area. The most obvious point is that the transfer of virtually 
all assets to a living trust is governed by the state law of conveyancing for each partic- 
ular type of property. The different state laws account for some of the variation in 
funding practices. Another element relates to the rules and practices of companies 
that control the retitling of various assets. For example, the requirements for transfer- 
ring a bank account, brokerage account, share of stock, or life insurance policy de- 
pend on the institution, brokerage firm, transfer agent, or company involved. In many 
cases, a company’s particular transfer form or application must be used in order for 
the transfer to be effective, and these forms vary widely. The experience and personal 
makeup of the individual attorney is also an important factor in how the attorney ap- 
proaches funding decisions. Consider the question of seeking permission from a con- 
dominium association before transferring a condominium to a living trust. A new 
attorney or an attorney with a cautious bent may recommend that a client secure con- 
sent of the association in advance of the transfer of title. An attorney with twenty 

.years’ experience in this area may advise the condo owner that, as a practical matter, 
seeking the permission of the association is likely to be more trouble than it is worth. 
Moreover, if the condominium association finds out about the transfer and questions 
it, che matter can usually be satisfied by furnishing the association with the name of 
the person entitled to vote for the unit and any other information required. The pro- 
cedures described herein are designed to indicate one or more ways that assets are 
funded into living trusts and to point out issues to consider before funding particular 
assets into a trust. 


B. LIVING TRUSTS 


1. Trust Basics 


Under the time-honored definition, an express trust is a relationship in which the 
trustee holds an interest in property subject to an equitable obligation co hold or use 
the property for the benefit of the beneficiary. The key elements of a trust are: an 1n- 
tention to create a trust; a settlor; a trustee; the trust property; and a beneficiary.> A 
trust can be created during a settlor’s lifetime or at the time of his or her death. If cre- 
ated during life, a trust is called a living or inter vivos trust, and the creator is referred 
to as the settlor, grantor, or trustor. A living trust is created by the execution of a trust 
agreement setting forth the terms of the trust. A trust created by will is called a testa- 
mentary trust, the creator is called the testator, and the terms of the trust are set forth 


in the will. 


2. Revocable Living Trusts 


In a trust-centered estate plan, the estate planning client’s basic package includes a 
revocable living trust, a pour-over will, and a durable power of attorney. The revocable 
living trust is the core of the client’s estate plan. The trust contains provisions for use 
of the income and principal during the settlor’s lifetime and directions for disposition 
of the trust property upon the settlor’s death. All or most of the client’s assets are 
funded into the revocable living trust upon its creation. The revocable living trust is 
accompanied by a pour-over will. The will directs that any probate assets owned by the 
client at death are given to the acting trustee of the revocable trust. A durable power of 
attorney authorizes an attorney-in-fact to act on behalf of the client during his or her 
lifetime. The power of the attorney-in-fact survives the client’s disability but termi- 
nates upon the client’s death. The estate planning documents dealing with the client’s 
property are typically supplemented by a health care directive and a living will, under 
which che client appoints individuals who can make health care decisions on his or 
her behalf under various circumstances. 

The terms of a revocable living trust depend on the client’s individual circum- 
stances. If the client is an unmarried individual, the client is typically the settlor, 
trustee, and current beneficiary. In the capacity of trustee, the client is authorized to 
use the income and principal of the trust for his or her own benefit. The trust agree- 
ment nominates successor trustees to serve upon the client’s incapacity or death and 
directs the disposition of the property remaining in the trust upon the client’s death. 
The property can be distributed outright to the designated beneficiaries or held in 
further trust for their benefit. A husband and wife who do not require estate tax plan- 
ning typically create a joint revocable living trust into which they transfer their indi- 
vidually and jointly owned assets. The husband and wife are the settlors, co-trustees, 
and beneficiaries during their joint lifetimes and the lifetime of the survivor. If one 
spouse becomes incapacitated or dies, the other spouse continues serving as the sole 
trustee, As in the case of an unmarried individual, the settlors of a joint trust nomi- 
nate successor trustees and provide for the disposition of the trust property upon the 
death of the survivor. Ifa married couple requires estate tax planning, the customary 
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approach is for the couple to divide their property between two revocable living trusts. 
The husband is the settlor of one trust, and the husband and wife are the co-trustees 
and beneficiaries of the trust during the husband’s lifetime. The wife is the settlor of 
the other trust, and the wife and husband are the co-trustees and beneficiaries of the 
trust during the wife’s lifetime. Upon the death of the first spouse to die, the property 
in the trust can be split between a credit shelter trust to maximize use of the deceased 
spouse’s applicable exclusion amount and a marital gift in trust or outright. In all 
cases, the settlor or co-settlors of the trust retain the right to amend or revoke the 
trust. 

Revocable living trusts serve two important functions in an estate plan, one of 
which applies during the settlor’s lifetime and the other of which transpires at death. 
A living trust eases the burdens on the settlor and his or her family in che event of the 
settlor’s incapacity. If a person becomes incapacitated, that is, unable to transact busi- 
ness on his or her behalf, and no precautions have been taken in advance of the inca- 
pacity, then it is likely that a guardianship will have to be established under which a 
guardian is appointed by a court to manage the person’s affairs. The rules for estab- 
lishing and maintaining a guardianship of property depend on the applicable state 
law, but they have traditionally been regarded as rigid and costly to the guardianship 
estate. Moreover, the legal procedure required to determine incompetency inevitably 
exacts a personal cost on family members. Although a durable power of attorney can 
be useful upon incapacity of the principal, a living trust is the best method for han- 
dling potential incapacity. The settlor can serve as the trustee and beneficiary of the 
living trust during his or her lifetime for so long as the settlor remains competent. 
If incapacity occurs, the successor trustee named in the trust agreement assumes the 
management of the trust property for the benefit of the settlor-beneficiary without 
necessity for a formal guardianship. 

The other main purpose of a living trust is to avoid probate of the assets owned by 
the trust upon the death of the settlor. Probate is the process by which assets owned 
by a decedent at death are formally transferred to the beneficiaries under the will. Typ- 
ically, the personal representative appointed under the will identifies and collects the 
decedent’s assets, pays the decedent’s debts, expenses of administration, and taxes, 
and distributes the remaining assets to the intended beneficiaries. The probate pro- 
cess is generally supervised at each stage by a probate court and has traditionally been 
considered to be cumbersome and costly.4 In contrast, when the settlor of a living 
trust dies, the successor trustee is already familiar with the trust assets because they 
are identified on the trust property schedule. The successor trustee pays the dece- 
dent’s debts, expenses of administration, and taxes, and distributes the remaining 
trust assets to the beneficiaries. Although a trust administration parallels a probate, 
the trust administration is generally regarded as less costly and time consuming than 
a probate.5 

Other advantages of a revocable living trust over a will may be important in par- 
ticular contexts. For example, a revocable living trust affords privacy to a settlor and 
family because of the absence of court supervision of a trust administration. In con- 
trast, the personal representative of an estate is required to offer the will for probate 
and file an inventory identifying the probate assets and cheir values. The probated will 
and the inventory become public records. In addition, use of a revocable living trust is 
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often recommended when it is anticipated that a client’s dispositive scheme will be 
contested. Whereas a will does not operate until the testator dies, a revocable living 
trust takes effect immediately upon execution and funding and the trustee may serve 
for years until the settlor dies. Because the trust is already in existence at the settlor’s 
death, there is a sense that the validity of the trust is more difficult to challenge than 
the validity of a will. Moreover, a state statute of limitations may limit the time period 
within which the validity of a trust can be challenged.‘ 

The creation of a revocable living trust does not in and of itself achieve tax savings 
for federal income, gift, or estate tax purposes. Because the settlor of a revocable living 
trust retains the right to revoke the trust, the trust is considered a grantor trust for 
federal income tax purposes.” The income and other tax items of a grantor trust are 
included in the grantor’s gross income as if the trust did not exist. Transfers of prop- 
erty to a revocable living trust do not constitute taxable gifts for federal gift tax pur- 
poses.? When the settlor of a revocable living trust dies, the value of the property in 
the trust is included in his or her gross estate.'® If estate tax planning is required, how- 
ever, revocable living trusts, like wills, can incorporate measures to reduce estate taxes, 
such as credit shelter trusts and gifts to charity. 


3. Irrevocable Living Trusts 


A general rule of thumb in estate planning is that a trust should be revocable unless 
there is a specific reason to make it irrevocable.!! The revocability feature preserves 
flexibility by giving a settlor the opportunity to amend or revoke a trust in light of 
changed conditions. The main purpose of irrevocable trusts in estate planning is to 
achieve federal income, gift, or estate tax savings. Each type of irrevocable trust is 
structured and funded to achieve the specific tax savings that the settlor needs or de- 
sires. The following examples illustrate some common types of irrevocable inter vivos 
trusts, 


EXAMPLE: Irrevocable Life Insurance Trust 


H and W own assets with a combined value of $6 million. In addition, H owns 
an insurance policy that will pay $1 million at his death. If H owns the policy 
at his death, the entire $1 million will be included in his gross estate for fed- 
eral estate tax purposes.!2 One strategy for H is to create an irrevocable life in- 
surance trust and transfer the insurance policy to the trustee. The transfer of 
the policy constitutes a completed gift to the trust equal to the fair market 
value of the policy on the date of the transfer. The trust can be structured so 
that che gift will qualify for the annual gift tax exclusion; if there are not 
enough beneficiaries to cover the entire gift, then H will use up part of his gift 
tax applicable exclusion amount. H’s future transfers to the trust to enable 
the trustee to pay premiums may also qualify for the annual gift tax exclu- 
sion. If H survives the three-year period following the date of the transfer, the 
life insurance proceeds will not be included in H’s gross estate.!3 An insurance 
policy is a particularly ideal subject for lifetime giving because the value of the 
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policy for gift tax purposes is substantially less than the full amount of the 
proceeds that would otherwise be included in H’s gross estate. By creating a 
trust to hold the policy and the insurance proceeds, H can make the proceeds 
available to meet any liquidity needs of his estate and can control the disposi- 
tion of the proceeds in further trusts for the benefit of W and his descendants 
as H deems advisable. 


EXAMPLE: Charitable Remainder Trust 


B, age sixty-three, recently retired from a career as a business executive. B re- 
ceives a pension and other income from various investments. B is divorced 
and her adult children are married and self-supporting. B is involved with sev- 
eral philanthropic causes to which she plans to bequeath a considerable por- 
tion of her estate. Although B makes regular cash gifts to several charitable 
organizations, she does not feel comfortable making a substantial outright 
gift ac this time. B created an irrevocable lifetime charitable remainder annu- 
ity trust under which she reserved the right to receive an annual annuity equal 
to 8 percent of the initial net fair market value of the assets transferred to the 
trust, for the duration of her life. Upon her death, the remaining trust prop- 
erty will be distributed to three named charitable organizations. In addition 
to the considerable pleasure B takes in announcing the charitable gifts while 
she is living, B also receives tax advantages. She funded the trust with highly 
appreciated shares of stock. If she sold the stock, she would have to pay a cap- 
ital gains tax. By giving the stock to the charitable remainder annuity trust, B 
is eligible for an income tax charitable deduction equal to the value of the re- 
mainder interest in the trust.!4 The trustee can sell the stock without paying 
capital gains tax!5 and use the proceeds to invest in income-producing assets 
that will generate the annual annuity payments. When B dies, the value of the 
trust property will be included in her gross estate because of her retained in- 
terest, but an estate tax charitable deduction will be available for the full 
amount passing to the charities.!6 


EXAMPLE: Trust for Minor Beneficiary 


P and Q are the proud grandparents of several grandchildren ranging in age 
from two months to fourteen years. The couple’s estate planning attorney 
has advised them of the strategy of making annual gifts to the grandchildren 
subject to the annual gift tax exclusion. One option to accomplish the gifts is 
to create an identical trust for each minor beneficiary. Under the terms of 
each trust, the trustee has discretion to use both the income and the principal 
for the benefit of the beneficiary. Each trust will terminate when the crust 
beneficiary reaches age twenty-one, unless the beneficiary elects to extend the 
term of the trust. If the beneficiary dies before attaining age twenty-one, all 
principal and income of the trust will be distributed to the beneficiary’s es- 
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tate. Gifts to the trusts from P and Q will not be considered gifts of future in- 
terests and therefore will qualify for the annual gift tax exclusion.” 


EXAMPLE: Qualified Personal Residence Trust 


G, a sixty-five-year-old widower, has three children and several grandchildren. 
G has a considerable net worth and is concerned with minimizing his federal 
estate tax. G makes annual gifts to his children and grandchildren that are 
covered by the annual gift tax exclusion; G has not made any gifts to use up 
his unified credit. G owns a vacation home that he inherited from his parents 
and intends to leave to his children, who anticipate maintaining the family 
ownership for future generations. As an estate tax savings strategy, G creates 
an irrevocable trust that will terminate upon the earlier of his death or the 
end of a ten-year term. G transferred the vacation home to the trust. During 
the term of the trust, G is trustee of the trust and has the right to use the 
home. When the trust terminates, the home will pass co his children in equal 
shares. At that point, G will have no interest in or right to occupy the home. 
To use the home, G will have to pay rent to the children or visit as their guest. 
G made a completed gift of the remainder interest in the vacation home to his 
children when he transferred the property to the trust. The value of the gift is 

equal to the fair market value of the home at the time of the gift, reduced by 
the value of G’s retained interest.!8 The value of the retained interest depends 

on the value of the property, the interest rate under Internal Revenue Service 

tables, the settlor’s age, and the term of the trust. If the value of the gift is less 

than G’s applicable gift tax exclusion amount, G will not have to pay any fed- 

eral gift tax upon the transfer. If G survives the ten-year term, the home will 

not be part of his gross estate for estate tax purposes. Thus, by making a gift 

equal to a fraction of the home’s fair market value, G will remove the entire 

value of the home, plus any postgift appreciation, from his gross estate. 


As discussed in Chapter 5, which addresses the funding of trusts with specific as- 
sets, numerous state and some federal laws limit the kinds of property that can 
be transferred to a trust as well as specify the required means for accomplishing a 
transfer. Because irrevocable inter vivos trusts are created primarily as tax planning 
vehicles, provisions of the Internal Revenue Code and accompanying Treasury 
Regulations often dictate some of the required terms of these trusts. The tax laws may 
also limit the types of property that can be funded into a particular irrevocable living 
trust without jeopardizing its intended purpose. For example, certain mortgaged 
property should not be transferred to a charitable remainder trust because the trans- 
action violates the self-dealing rules applicable to charitable remainder trusts.!9 Simi- 
larly, the favorable treatment for qualified personal residence trusts is not available 
unless the property transferred to the trust is used or held for use as a personal resi- 
dence of the holder of the term interest in the trust.2° Thus, before funding property 
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into a particular irrevocable trust, the attorney should be familiar with all the terms 
and limitations required to achieve the desired tax results. 


C. THE INTEGRAL ROLE OF FUNDING 


The critical role of trust funding cannot be overemphasized. In estate planning, every 
trust is created to accomplish one or more specific objectives. Moreover, every trust is 
designed to hold property that will be transferred to the trust either during the sett- 
lor’s lifetime or at the time of death. The purposes of a trust cannot be accomplished 
unless the property that it was intended to hold is actually owned by the trust. Thus 
the funding of a trust is essential to achieving the settlor’s objectives in creating the 
trust. 

For example, the two main purposes of a revocable living trust are to provide for 
the possible incapacity of the settlor and to avoid probate at death. In order to accom- 
plish both purposes effectively, all or most of the settlor’s property must be trans- 
ferred or funded into the trust before the event of incapacity or death. If a settlor 
becomes incapacitated, only the assets owned by the trust are available for manage- 
ment by the successor trustee. Assets still owned by the settlor individually are not 
subject to the successor trustee’s authority and may require the creation of the 
guardianship that the trust was intended to avoid. A durable power of attorney may 
alleviate some, but likely not all, of the problems attendant upon a client’s incapac- 
ity?! Similarly, assets owned individually by a settlor at death are subject to probate— 
the very process that the trust was intended to avoid. Although a pour-over will 
accompanies a living trust, a probate is required to pass the unfunded assets under the 
pour-over will into the trust following the settlor’s death. 

Funding is equally essential in the context of irrevocable living trusts. While the 
purposes of irrevocable crusts are various, the necessity of properly funding the trust 
remains constant. The purpose of an irrevocable life insurance trust, for example, is to 
remove the value of insurance proceeds from the insured’s gross estate and thereby re- 
duce estate taxes. The sole asset of the irrevocable life insurance trust is a life insur- 
ance policy chat will either be transferred to the trust or newly purchased in the trust 
name. The trustee must hold the policy, pay the annual premiums using additional 
gifts made by the settlor, and receive and distribute the insurance proceeds upon the 
settlor’s death. If the intended trust asset is an existing life insurance policy, the policy 
must be transferred to the trust and the trust must be designated as the beneficiary of 
the proceeds. If the appropriate steps are not taken to transfer ownership of the policy 
and change the beneficiary designation, then, notwithstanding the excellent planning 
and the executed trust document, the proceeds will be included in the settlor’s gross 
estate at death. A trust for minors is typically created to make annual or periodic gifts 
in trust for the benefit of minor children and grandchildren using the annual gift tax 
exclusion. The advantage is that the donor’s estate is depleted without incurring a gift 
or estate tax. To make a gift, a donor must relinquish dominion and control over the 
property to be given. Thus, unless the settlor of a minor’s trust actually transfers 
money or other property to the trustee of the crust, a gift does not occur and the in- 
tended estate tax savings are not achieved. The sole asset of a qualified personal resi- 
dence trust is residential property. The settlor’s gift of a residence to the trust is the 
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key co a completed gift, on which depends the planned estate tax savings. To effecru- 
ate the gift, che settlor executes a deed to himself or herself as trustee of the qualified 
personal residence trust. 


D. COORDINATION BETWEEN ESTATE PLANNING DOCUMENTS AND 
FUNDING 


When drafting trust and accompanying estate planning documents, the fact chat one 
or more assets need to be transferred into the trust, presently and possibly in che fu- 
ture, needs to be taken into account. The two documents that require specific atten- 
tion are the trust agreement and the durable power of attorney. 


1. Trust Agreement 


The estate planning attorney should be aware of the specific assets to be transferred to a 
living trust at its inception. If additions to the trust are authorized, the attorney should 
also anticipate that similar or different assets may be transferred to the trust in the fu- 
ture. In drafting a trust, therefore, an attorney should make sure that the trustee has the 
authority to hold and manage the assets that will or may be transferred to the crust. 

A settlor chooses a trustee or successor trustee because of the settlor’s confidence 
that the trustee is competent and trustworthy to manage the trust assets. As a conse- 
quence, the typical trust document incorporates a broad range of trustee powers in- 
tended to provide the trustee with basically the same ability to hold and manage the 
trust assets that che settlor himself or herself would possess. Particularly where a trust 
is designed to operate for many years into the future, the goal is to provide the trustee 
with the maximum degree of flexibility to manage the trust assets in the best interests 
of the beneficiaries and to handle anticipated or unforeseen circumstances. The pow- 
ers of a trust are variously expressed. Some trusts incorporate the powers of trustees 
enumerated in a state statute,” while other trusts specifically list all the powers the 
settlor wishes to grant to the trustee. 

The typical list of trustee powers is broad enough to accommodate most common 
trust assets. For example, real estate is a common trust asset, and most trustee powers 
cover the trustee’s ability to sell, exchange, improve, lease, and mortgage real property. 
Certain assets, however, may requite special attention. For example, a settlor may wish 
to fund a sole proprietorship or other closely held business into the trust. Because 
small businesses may not be considered suitable trustee investments under the rules 
governing fiduciary investments, the trust should expressly authorize the trustee to 
retain any assets transferred to the trust. The settlor may even express his or her desire 
that the trustee retain the business so long as the retention does not cause significant 
detriment to the trust and its beneficiaries. 


2. Durable Power of Attorney 


Aclient uses a durable power of attorney to empower an agent to act on his or her be- 
half. Unless revoked by the principal, a durable power of attorney survives the princi- 
pal’s incompetency but terminates upon the principal’s death. A durable power of 
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attorney can be general, in that it authorizes a broad range of actions to be taken by 
the attorney-in-fact, or specific, in that it is tailored to a specific transaction or func- 
tion. Some states permit a “springing” durable power of attorney that does not take 
effect until the incapacity of the principal.?3 Most states have statutes setting forth 
the requirements for a durable power of attorney, including language necessary for 
the power to survive the principal’s disability and formalities for execution.*4 

Ifa settlor creates a trust but for some reason fails to fund property into the crust, 
the settlor can transfer the property into the trust when the omission is discovered. If, 
however, the settlor has become incapacitated, the question may arise whether an at- 
torney-in-fact can transfer the settlor’s property to the trust using a durable power of 
attorney. Unless a power of attorney expressly authorizes the attorney-in-fact to trans- 
fer the principal’s property to the principal’s revocable living trust, ic may not be clear 
whether the attorney-in-fact has the authority to complete the trust funding.?5 

To make certain the settlor’s intent, a durable power of attorney for a client with 
a living trust should include express language authorizing the transfer of assets to a 
living trust. There are many variations for the attorney to consider. Some attorneys 
provide authority for the attorney-in-fact to transfer assets to a revocable trust but 
not to an irrevocable trust. Some attorneys recommend use of a special durable power 
of attorney that deals solely with funding issues and specifically identifies the revoca- 
ble living trust to which the assets may be transferred.26 This approach has the advan- 
tage of specificity and therefore the power may be more acceptable to third parties. 
Other attorneys include the funding language as one of many powers granted to the 
agent under a general durable power of attorney. The following is sample language of 
such an express provision: 


I authorize my attorney-in-fact to transfer, assign, and convey any 
property or interest in property that I own to any trust of which I am 
a beneficiary and under the terms of which I expressly have the power, 
exercisable alone or with others, to amend or revoke such trust, 
whether such trust was created before or after the execution of this 
power of attorney. 


The attorney may also wish to consider authorizing the attorney-in-fact agent to des- 
ignate the trust as beneficiary of death benefits under retirement plans and life insur- 
ance policies.?7 

The primary limitation to using durable powers of attorney in general is the re- 
luctance of third parties to recognize the authority of the attorney-in-fact. Insticu- 
tions and firms routinely reject powers of attorney on various grounds, such as of lack 
of specificity, staleness, and concern that the power may have been revoked. 


EXAMPLE: Durable Power of Attorney Rejected 


M, an elderly widow, created a revocable living trust into which she trans- 
ferred all her assets with the exception of her automobile. In M’s state, a rela- 
tively simple procedure allows postdeath transfer of title to a decedent’s 
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automobile by affidavit, so many settlors choose not to transfer their auto- 
mobiles to their revocable trusts. M named her daughter, D, as successor 
trustee and as attorney-in-fact under a durable power of attorney. M there- 
after suffered a stroke, and it became clear that she would no longer be able to 
drive. After arranging for a sale of M’s vehicle, D went to the local Depart- 
ment of Motor Vehicles (DMV) to transfer title to the purchaser using the 
power of attorney from M. The DMV rejected the durable power of attorney, 
explaining that the department had its own form for power of attorney and 
only recognized that form. Fortunately, M soon recovered sufficient mencal 
capacity to execute the title certificate herself. If M’s condition has deterio- 
rated, however, it is unclear whether the DMV could have been convinced to 
accept the power of attorney and, if so, how much time and effort on the part 
of D and M’s attorney would have been devoted to pursuing the matter. 


Another risk associated with relying on a power of attorney is that the original 
power of attorney may be misplaced, lost, or unavailable to the attorney-in-fact. For ex- 
ample, in states that do not allow springing powers, a durable power of attorney be- 
comes effective upon execution. The principal may be unwilling to deliver the power of 
attorney to the attorney-in-fact at that time. If the principal places the original power of 
attorney in a safe-deposit box along with his or her other estate planning documents, 
the attorney-in-fact may not be allowed access to the box to retrieve the document. 

Thus, using a durable power of attorney to fund a trust should not be considered 
as an alternative to funding a trust when the trust is created. Rather, a durable power 
of attorney should be viewed as a possible avenue for funding assets that were omitted 
from a trust initially or assets acquired after the trust was created in the event of the 
settlor’s incapacity. 


E. ROLES OF ATTORNEY AND CLIENT 


The estate planning attorney and the trust client collaborate in the process of Funding 
a living trust, with each party performing a vital role. The necessity for funding the 
trust, and the respective responsibilities of the attorney and client in the funding pro- 
cess, should be confirmed to the client in writing. As with all estate planning matters, 
the preparation and funding of a revocable living trust should be done in a timely 
fashion. Ifa client should become incapacitated or die before an estate plan is fully 
implemented, the attorney does not want the failure of the plan to be the result of his 
or her undue delay in pursuing the client’s file. The potential adverse consequences of 
delay should also provide an incentive for the client’s cooperation. 


1. The Attorney’s Role in Trust Funding 


Practices vary considerably regarding the attorney’s involvement in the funding pro- 
cess. At one extreme is the practitioner who prepares a trust and related documents 
for a client and, without preparing any of the funding documents, simply advises 
the client of the need to transfer all his or her assets into the trust. At che other end of 
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the spectrum is the attorney who views the trust client’s matter as a package involving 
the initial planning advice, the preparation of the documents, and the preparation 
of the funding documents and oversight of the funding process. A common practice 
between the two extremes is to prepare the trust and related documents and also pre- 
pare a limited number of funding documents, such as the deeds for realty and a deed 
of gift for the untitled personal property. 

There seem to be two recurring rationales expressed by practitioners who do not 
provide substantial funding assistance to trust clients. The first is that the funding of 
trusts is a simple matter that the client can handle without an attorney’s assistance. 
The second is that preparing the funding documents and overseeing the funding pro- 
cess are too time consuming to accomplish considering the fee that can be charged to 
a trust client. Whereas experience in retitling hundreds of assets suggests that the first 
rationale is questionable, the concern about the attorney’s reasonable compensation 
for the time spent overseeing the funding of a trust is legitimate when numerous as- 
sets are involved. Both considerations are discussed below. 

Numerous factors affect a client’s ability to carry out the funding process. First of 
all, some funding documents require a legal expertise that laypersons do not possess. 
Typical funding documents include deeds of real property, deeds of gift for personal 
property, and assignments of various property interests. Thus, certain assets are un- 
likely to get transferred to the trust unless the attorney prepares the applicable trans- 
fer documents. In addition, the retitling of numerous assets requires knowledge of 
legal issues with which a layperson is unfamiliar. Examples include restrictions on the 
funding of mortgaged realty, Section 1244 stock, and stock in professional corpora- 
tions. Without an attorney’s advice on these and similar issues, the client may un- 
knowingly make an inadvisable or unauthorized transfer of property to a trust that 
may entail significant adverse financial or tax consequences. 

Even in more routine funding matters, there are obstacles facing a client attempt- 
ing to fund a trust. Clients vary considerably in their understanding of the trust 
arrangement, sophistication in business affairs, commitment to the process, and abil- 
ity to persevere in frustrating circumstances. Even a competent and motivated client 
will encounter pitfalls that are likely to result in unfunded or incorrectly funded assets. 
For example, many funding issues require contact with an institution or company to 
request a procedure or form to effectuate a transfer. The first representative contacted 
may be unfamiliar with trusts and provide incorrect advice. The client may accept this 
information without challenging it or requesting to speak with a supervisor. Another 
potential area for mistakes concerns the proper signature format and verification re- 
quired for various transfers. For example, a form to open a new brokerage account in 
the name of a trust may require a Medallion signature guarantee. A client may be unfa- 
miliar with signature guarantees and submit the form without the guarantee. This will 
result in delay in funding the account into the trust. Moreover, many clients do not re- 
alize the importance of confirming requested changes. For example, the data from 
most forms and letters of instruction are entered into a computer by a company repre- 
sentative. The changed information appears on the next statement, report, or other 
communication from the company. Errors routinely occur in chis data entry, with the 
result chat che trust is not properly identified as the owner of the asset. 

In contrast to a client, who may be involved in the funding of only a single trust 
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during his or her lifetime, the estate planning attorney has familiarity with all the in- 
tricacies of the funding process. The attorney can prepare the legal documents re- 
quired, advise the client concerning any legal issues, guard against the wide array of 
potential errors and pitfalls, deal effectively with uncooperative or unknowledgeable 
company representatives, and confirm the asset transfers. By assigning the client spe- 
cific tasks that only he or she can perform in the process rather than placing the entire 
responsibility on the client, the attorney is more likely to get the client’s attention and 
cooperation and the funding is more likely to be completed in a timely manner. 

The time required to fund a trust depends on the type of trust. The settlor of an ir- 
revocable life insurance trust may need to transfer one or more policies to the trustee 
of the trust. In this context, it is clear that the limited amount of time involved in 
preparing the change of ownership and beneficiary forms and confirming that che 
changes were correctly made would dictate that the attorney handle the funding 
rather than risk potential errors chat may occur if the client handles the transfer with 
the insurance agent or, even worse, does not ever effectuate the transfer. In contrast, 
the funding of the typical revocable inter vivos trust, which may involve numerous 
and varied assets, can unquestionably be a time-consuming matter.?8 

Many estate planning attorneys charge a flat fee for a trust matter, and the base flat 
fee should incorporate a reasonable amount for funding. Attorneys who routinely rep- 
resent trust clients may find that funding matters within the base flat fee range tend to 
“average out.” For example, one client may be an elderly widower with a home, a check- 
ing account, and a brokerage account. Another client may own a residence, a vacation 
home, a vacant lot, several bank and brokerage accounts, an individual retirement ac- 
count, and a pension plan. Based solely on the number of assets, more time would nor- 
mally be devoted to funding the second client’s trust than to funding the first client’s 
trust. This discrepancy will even out if both clients pay the base flat fee.29 

An attorney using a flat fee for crust matters should charge a suitable amount 
over and above the base flat fee if the funding promises to be complex. Before recom- 
mending a trust and quoting a fee to an estate planning client, the attorney should be- 
come familiar with the nature and extent of the client’s assets. Certain “red flag” assets 
alert an attorney to a potential complex funding process. Examples are stock in a cor- 
poration that the client holds in his or her own name and is unwilling to place in a 
brokerage account, partnership interests, and interests in closely held corporations. 
In addition, when a client owns a large number of assets, the attorney can assume that 
some of them will require extra attention in funding. In these cases, the attorney can 
anticipate at the outset that the funding will take additional time and quote a pre- 
mium as part of the flat fee. 

The estate planning attorney can somewhat reduce the time and expense associ- 
ated with funding by developing and maintaining a funding forms file. The new attor- 
ney can begin by using the suggested forms in this book, adapted to incorporate the 
applicable state law requirements and the attorney’s personal preferences and style. 
The forms should include all the common transfer documents, such as deeds and as- 
signments, as well as accompanying cover letters. Each time the attorney encounters a 
new funding issue and develops a new form or letter, that document should be con- 
verted to a form and added to the funding forms file. Similarly, each time the attorney 
improves a form while working on a particular client’s trust, the improvements 
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should be immediately added to the form so that fucure clients can benefit from the 
improvement. By diligently compiling a funding forms file, an attorney can save time 
and expense, and reduce errors, in preparing the documents required to fund a trust, 

Another factor to consider is that the estate planning attorney does not need to 
be personally involved with all the details of the funding process. Rather, che legal ser- 
vice to the client in connection with funding a living trust is accomplished by a col- 
laboration between the attorney and his or her legal assistant, secretary, or other staff 
member, The assistance of staff members is invaluable in drafting funding docu- 
ments, contacting companies, completing forms, and coordinating with clients. By 
devoting time to training and supervising a staff member, an attorney can minimize 
the time he or she devotes to routine funding matters and thereby reduce the overall 
cost of providing this service. 

Finally, the attorney may have to recognize that funding trusts will not be the 
most lucrative aspect of his or her practice. But this practical reality is not uncommon 
in estate planning. For example, the fee that an attorney can reasonably charge for 
preparing a will is typically less chan (and may be well below) a fee based solely on the 
attorney’s general hourly rate. Attorneys routinely accept this initial “shortfall” by an- 
ticipating a fucure generous fee for probating the deceased client’s estate. Similarly, an 
attorney may decide to absorb some of the initial cost of funding a client’s trust in an- 
ticipation of a future trust administration that can be quite profitable using either a 
flat fee or an hourly rate. 

In summary, because of his or her training and expertise, the attorney is in a bet- 
ter position than the client to undertake and oversee the funding process. By taking 
the funding into account when setting a fee, by utilizing staff members to perform 
routine matters, and by acknowledging the inherent limitations in charging fees in 
this area, the attorney can maximize the productivity and profitability of funding ser- 
vices. Finally, considering the critical fact that a trust may be completely or partially 
useless to a client if the trust is not properly funded, the argument that estate plan- 
ning attorneys should normally take the lead role in trust funding, assisted by the 
client at the appropriate stages, is compelling. 

Note: There are numerous references in this book to steps that the estate planning 
attorney should take or issues that the attorney should consider. The reference to the 
attorney is intended to recommend that responsibility for the item mentioned be 
placed on the attorney rather than the client. In many cases, such items may be han- 
dled by the attorney’s staff members under the attorney’s supervision. Because there 
are so many variations in how an attorney and his or her staff will divide up the fund- 
ing process, this book simply designates the attorney as the responsible party and 
leaves it to the individuals involved to decide when a particular duty will be performed 
by a staff member. 


2. The Client’s Responsibility 


The client must be aware from the outset that the funding process is a joint effort in 
which both the attorney and the client play essential roles. No matter how diligent or 
thorough the estate planning attorney may be, there are steps in the funding process 
that the attorney cannot take on the client’s behalf. 
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An attorney typically has either no or limited knowledge about the client’s assets. 
The client must provide accurate and complete information about his or her assets in 
order for the funding process to begin. While the attorney may prompt a client’s 
memory by suggesting typical categories of assets, it is ultimately up to the client to 
disclose the information. It is not uncommon for clients to recollect the existence of 
additional assets as the funding process unfolds. Examples of initial information chat 
a client needs to provide include copies of recorded deeds and mortgages and state- 
ments for bank accounts, brokerage accounts, mutual funds, individual retirement 
accounts, and pension plans. Also required are copies of life insurance policies and an- 
nuity contracts. If a client owns an interest in a partnership, the client must provide a 
copy of the partnership agreement and any amendments so that the attorney can de- 
termine if a transfer is prohibited or requires consent of the other partners. If consent 
is required, the client must provide the attorney with the names of the other partners 
so that a consent form can be prepared. The client must deliver to the attorney any 
original bonds or stock certificates that are to be retitled in the name of the trust. 

The client must execute numerous funding documents, some of which can be 
signed at the attorney’s office and some of which must be signed elsewhere. For ex- 
ample, to retitle a checking or money market account with a bank, or open a new ac- 
count in the trust’s name, new signature cards must be signed. This is typically done 
by the client, who goes to the bank with a letter of instruction and signs new signature 
cards prepared by a bank representative. Similarly, ifa Medallion signature guarantee 
is required on a change of ownership or other funding document, the client must go 
to a person authorized to make the required guarantee. 

The client generally should be responsible for obtaining the required signatures 
of third parties. For example, if a checking account jointly owned by a client with a 
child is to be retitled in the name ofa trust, the client should obtain the child’s signa- 
ture on the letter of instruction to the bank. In the partnership example referred to 
above, the attorney prepares a consent form, but the client is responsible for obtain- 
ing the signatures of his or her partners. 

Trust account applications with brokerage firms generally include questions 
about features of the account that must be answered by the client rather than the at- 
torney. Examples of such questions include whether the trust account will permit 
margin trading, whether the trustee desires Internet access to the account, and 
whether the trustee will need checks and debit or credit cards. The attorney should re- 
quest the client to answer such questions rather than guessing what the client is likely 
to prefer. Any financial profiles required on brokerage applications should also be pre- 
pared by the client. 


3. Communication between Attorney and Client 


Communication between the estate planning attorney and the client is essential to 
the successful funding of a trust. If the attorney does not adequately explain the pur- 
poses ofa proposed trust and the necessity for funding the trust, the client may be re- 
luctant to devote the time and effort required to assemble accurate and complete asset 
information. Also, because the funding process will typically take at least a few 
months, it is important for the attorney and client to keep in touch during the pro- 
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cess. The worst impression a client can have is that the funding process is languishing 
in the attorney’s office. One effective way to communicate with the client is to furnish 
him or her with copies of all letters prepared by the attorney during the funding pro- 
cess. The attorney should also conduct periodic progress reviews to ensure that the 
process is moving forward, that no additional information is required from the client, 
and that the client has taken any required steps. 


NOTES 


1. Reprinted with permission. Robert Bruss, Tribune Media Services, 435 N. Michigan Ave., 
Suite 1400, Chicago, IL 60611. 

2. See Bogert and Bogert, THe Law or Trusts AND TRUSTEES § 1 (rev. 2d ed. 1984); ResTATE- 
MENT (THIRD) OF TRusTS § 2 (2003). 

3. An express trust, which is intentionally created by the owner of property, is distinguished 
from a resulting trust or a constructive crust. A resulting trust is a trust that arises by operation of 
law in order to effectuate the presumed intention of the parties. A constructive trust is imposed in 
equity in order to prevent the unjust enrichment of a party possessing ownership of property that 
rightfully belongs to another. Ritchie, Alford, & Effland, DeceDENTS’ EsTATES AND TRusTS 435-36 
(7th ed. 1988). 

4. Various procedures are available to reduce the time and expense involved in a typical pro- 
bate proceeding. For examples, an expedited probate for relatively small estates may be available. 
E.g., Tex. Pros. Cope ANN. §137 (collection of small estates by affidavit); §143 (summary proceed- 
ings for small estates). Some states have an unsupervised probate that a person making a will may 
choose that will minimize the court’s involvement in the process. E.g., CAL. Pros. Cope § 10500(a) 
(independent administration); D.C. Cope ANN. § 20-406 (unsupervised personal representative); 
Mont. Cope ANN. §§ 72-3-201, 72-3-225 (informal probate); Tex. Pros. Cope ANN. § 145 (indepen- 
dent administration). 

5. The estate planner should take care not to overemphasize the cost savings to be achieved by 
using a revocable living trust rather than a will. Some clients have the mistaken impression that, be- 
cause a revocable trust avoids probate, there is little to do and few costs to pay when a settlor dies. In 
practice, while a trust avoids the expense and delay associated with the probate court’s involvement 
in supervising an estate administration, in other respects a trust administration parallels the ad- 
ministration of an estate. Both a personal representative and a successor trustee must locate and 
value the assets, pay the debts and administration expenses, file any applicable tax returns, and dis- 
tribute the remainder as provided in the will or crust. In Florida, the base statutory attorney’s fee for 
a trust administration is 75 percent of the base statutory fee for a probate. FLa. Stat. ANN. § 
737.2041(2). While the fee for representing a trustee is less chan the fee for handling a probate, the 
fee for the trust administration is certainly not negligible. 

6. E.g., Kan. Stat. ANN. § 58a-604 (a proceeding to contest the validity of a revocable crust 
must be commenced within the earlier of one year after the settlor’s death or four months after the 
trustee has senc the contestant a copy of the trust instrument and a copy of a notice containing 
specified information). 

7. Under Internal Revenue Code (I.R.C.) § 676(a), a grantor is treated as the owner of any por- 
tion of a trust over which the grantor has the power to revest title to such portion in himself or her- 
self. 

8. LR. § 671. 

9. A gift of property is complete when the donor has parted with dominion and control over 
the property and does not have the power to change its disposition, whether for the benefit of the 
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donor or another, Treas. Reg. § 25.2511-2(b). If the donor of property reserves the power to revese 
title co the property in himself or herself, the gift is incomplete. Treas. Reg. § 25.2511-2(c). 

10. LR.C. § 2038(a). 

11, In some states, a settlor may revoke or amend a living trust unless the terms of the trust ex- 
pressly provide chat the crust is irrevocable. Eg, Kan. Stat. ANN. § 58a-602; Nev. Rev. Stat. § 
163.560. Conversely, in other states, an inter vivos trust is irrevocable unless the trust expressly pro- 
vides that it is revocable. E.g., N.Y. Estates, Powers, & Trusts Law § 7-1.16. Whatever the applicable 
rule, a trust instrument should always expressly state whether the trust is revocable or irrevocable. 


12. LR.C. § 2042. 

13. Id. §§ 2035(a), 2042. 

14. Id. § 170(F)(2)(A). 

15. Id. § 664(c). 

16. Id, §§ 2036(a), 2055(a)(2). 

17. Id. § 2503(c). See generally George M. Turner, IRREVOCABLE TRusTS chap. 8 (3d ed. 2002). 

18. IRC. § 2702(a)(3)(A)(ii); Treas. Reg. § 25.2702-5(a)(1). For a sample qualified personal res- 
idence trust, see Rev. Proc. 2003-42, 2003-23 I.R.B. 993. See generally Baskies, “Understanding Estate 
Planning with Qualified Personal Residence Trusts,” FLa. BAR J. 72 (Nov. 1999). 

19. LR.C. §§ 4941(d)(1)(A), 4941(d)(2)(A), 4947(a)(2). 

20. I.R.C. § 2702(a)(3)(A)(ii); Treas. Reg. §25.702-5(b)(1). 

21. The use of a durable power of attorney is discussed in Part D.2 of this chapter. 

22. Eg., Coxo. REv. Sat. § 15-1-304.1 et seq; Mo. Rev. Stat. § 456.520; N.H. Rev. STAT. ANN- § 
564-A:3; N.C. GEN. Star. § 36A-136; Ore. Rev. STAT. § 128.007. 

23. Eg, Cat. Pros, Cope § 4405; Mont. Cope ANN. § 72-5-501 (2001); N.M. StaT. ANN. § 45-5- 
501. 

24. E.g., Fia. Stat. ANN. § 709.08(1); N.H. Rev. Stat. ANN. § 506.6; N.C. Gen. STAT. §§ 32A-1, 
32A-8, 32A-9. In Oregon, a power of attorney is exercisable notwithstanding the disability or incom- 
petence of the principal unless the power is limited by its terms. ORE. REV. STAT. § 127.005. 

25. The Florida power of attorney statute expressly provides that an attorney-in-fact cannot 
transfer assets to an existing trust created by the principal unless expressly authorized by the power 
of attorney. FLA. Stat. ANN. § 709.08(7)(b)(5). 

26. Esperti, Peterson, & Cahoone, THE LivinG Trust WorKBOOK 11-12, 251-53 (2001). See also 
Moy, LivinNG TrusTs AFTER THE 1997 TAXPAYER RELIEF ACT 246, 412-13 (1998). 

27. Moy, supra, at 245-46. 

28. Concerning the funding of a revocable living trust, one experienced commentator ob- 
served, “Clearly, counsel will be required to spend significant amounts of time discussing the mat- 
ters on a practical level with banking institutions, title companies, brokerage firms, and other 
entities which may become involved in the transfer of assets owned by the clients to the Revocable 
Living Trust.” Turner, REVOCABLE Trusts § 33.17 (4th ed. 2002). 

29. The author once worked with an attorney who had the uncanny knack for attracting solely 
chents with large numbers of complex assets. While a great deal was learned assisting these clients 
with the funding of their trusts, the acquisition of this knowledge was not without financial cost. 
Obviously, che “averaging out” strategy discussed in the text would not apply to him and others like 
him. 


CHAPTER 2 


Necessity for Formal Transfer of Title 


Atypical trust includes a schedule of property on which property that is transferred or in- 
tended to be transferred to the trust is listed. One question that may arise when a crust is 
executed is whether formal transfer of each asset is legally required. If simply listing the 
assets on a property schedule is sufficient to include the assets in the trust, then why pro- 
ceed with the detailed and time-consuming process of formal transfers? Moreover, as 
more individuals are incorporating trusts as part of their estate plans, it is inevitable chat 
intended asset transfers will not have occurred when the settlor becomes incompetent or 
dies, and the question will arise whether a listing on a property schedule or other indica- 
tion of intent is sufficient to invest the trustee wich legal title. The answer may depend on 
the identities of the settlor and the trustee. If a settlor declares himself or herself as 
trustee, the declaration itself may be sufficient to create a trust and a formal transfer of 
the property from the settlor to himself or herself, as trustee, may not be required. In con- 
trast, when a settlor appoints another person to serve as trustee, a formal transfer of the 
property from the settlor to the trustee is generally considered mandatory. 


A. LEADING TREATISES 


The concept that a formal transfer of property is not necessary when a settlor declares 
himself or herself as trustee is strongly supported by leading authorities, including 
the Restatement of Trusts and Bogert’s leading treatise. The Second Restatement of 
Trusts was published in 1959, and the Third Restatement of Trusts was published in 
2003. Because many of the cases in this area cite the Second Restatement as authority 
for their conclusions, both rhe Second and Third Restatements will be discussed. 

The Second Restatement of Trusts contains several references to the effect of a 
declaration of trust. Section 17 provides methods for creating a trust, including: (1) a 
declaration of trust by the owner of property that the owner holds the property for 
the benefit of another person; and (2) a transfer by the owner of property to another 
person as trustee for the transferor or for a third person.! Notice chat the first method 
requires a “declaration” to create a trust, whereas the second method requires a 
“transfer” of property. A comment to Section 17 states that, if the owner of property 
declares himself or herself the trustee of the property, “a trust may be created without 
a transfer of title to the property.” The following illustration is provided: 
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A, the owner of a bond, declares himself trustee of the bond for desig- 
nated beneficiaries. A is che trustee of the bond for the beneficiaries, 
So also, the owner of property can create a trust by executing an in- 
strument conveying the property to himself as trustee. In such a case 
there is not in fact a transfer of legal title to the property, since he al- 
ready has legal title to it, but the instrument is as effective as if he had 
simply declared himself trustee. 


Concerning the necessity of a transfer of title when a third party is named as 
trustee, Section 31 of the Second Restatement provides as follows:? 


If the owner of property makes a conveyance inter vivos of the prop- 
erty to another person to be held by him in trust for his own benefit 
and the conveyance is not effective to transfer the property, no trust 
is created. 


Similarly, Section 32 of the Restatement provides as follows: 


(1) Except as stated in Subsection (2), if the owner of property 
makes a conveyance inter vivos of the property to another person 
to be held by him in trust for a third person and the conveyance 
is not effective to transfer the property, no trust of the property 
is created. 

(2) If the conveyance is ineffective only because no trustee is named 
in the instrument of conveyance or because the person named as 
trustee is dead or otherwise incapable of taking title to the prop- 
erty, a trust is created. 


A comment to Section 32 provides that, in the case of a declaration of trust, “a trans- 
fer of the property is neither necessary nor appropriate.” 

Section 10 of the Third Restatement also provides for the creation of a trust by a 
declaration of trust, when the settlor is also the trustee, and by transfer of property, 
when a third party is named as trustee.’ A comment to Section 10 makes it clear chat 
a formal transfer of title is not necessary in the declaration of trust context.* The com- 
ment also discusses at length the use of “declaration” language and “transfer” lan- 
guage when the settlor is also the trustee. The comment provides:” 


[A]n owner of property may create a trust by executing an instrument 
worded either simply as a declaration of trust or as a transfer of the 
property to himself or herself as trustee. *** In neither [case] does 
the law ordinarily require acknowledgment or recordation, or other 
formal change in ownership records or documents of title, for the ef- 
fective creation of the trust. Even additional statutory formalities, 
such as those applicable to transfers of land requiring that a docu- 
ment be sealed, attested, acknowledged, or recorded, ordinarily are 
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not essential to effect a valid transfer as between transferor and 
transferee. 


The comment specifically addresses the effect of references to a property schedule in 
the trust document as follows:8 


[E]xcept as precluded by statute, a trust may be established by the set- 
tlor’s signing of an instrument that begins, essentially, “I hereby de- 
clare myself trustee of the property listed in Schedule A attached 
hereto” or “O, as settlor, hereby transfers to O, as trustee, the prop- 
erty listed in the attached Schedule A,” even though in either case the 
document is not supported at the time of execution, or by the time of 
the settlor’s death or incompetency, by other acts or other docu- 
ments of transfer or title. In short, the trust instrument may serve as an in- 
strument of transfer (i.e., as a “deed” of gift or conveyance). [Emphasis 
supplied.] 


Section 16 of the Third Restatement addresses ineffective transfers to a third 
party trustee. Continuing the principle of Section 32 of the Second Restatement, Sec- 
tion 16 provides that, if a property owner undertakes to make an inter vivos disposi- 
tion in trust by transferring property to a third party trustee, an express trust is not 
created if the property owner fails to complete the contemplated transfer.? While the 
language of Section 16 seems straightforward in that it requires an effective transfer 
to a third party trustee, a comment to Section 16 casts doubt on what consticutes an 
effective transfer and an ineffective transfer. Much of the commentary is based on the 
following illustration:!° 


The owner of certain property executes and signs a writing stating 
that he thereby cransfers that property to T in crust for B for life, with 
remainder thereafter to B’s issue, and delivers the writing to T. In the 
absence of applicable statutory provisions requiring additional for- 
malities, a crust is created. 


In language that is destined to be quoted by countless attorneys faced with represent- 
ing successor trustees of improperly funded trusts, the comment explains the illustra- 
tion as follows:!! 


Unless the contrary is expressly provided in an applicable statute, or 
is necessarily implied from its provisions, formalities prescribed for 
the creation of a recordable document, or otherwise for the protec- 
tion of or from third parties, need not be satisfied in order to make a 
valid donative transfer, that is, one that is effective as between the 
transferor and the transferee(s). *** Good practice certainly calls for 
the use of additional formalities and the taking of appropriate fur- 
ther steps, such as changes of registration, or the execution and 
recordation of deeds to land. Nevertheless, a writing signed by the settlor, 
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ration of trust by a settlor, in which case a formal transfer of intended Crust pp oe 
is not required. In contrast, the Second Restatement appeared to require a foten 


transfer of property when a settlor names a third party oo Although the Thing 
Restatement appeared to continue that policy in Section , the comment to fags 
16 seems to blur the distinction between declarations of trust and transfers Bde 
party trustees. In either context, tt appears, a valid trust can be created if a Settlor eye 
cutes a trust agreement reflecting a present intent Co hold, or have held by a thing 
party trustee, specific property in crust. ‘ 

Bogert’s Law of Trusts and Trustees provides as follows: 


It is sometimes stated that the transfer by the settlor of a legal title to 
the trustee is an essential to the creation of an express trust. The 
statement is inaccurate in one respect. Obviously, if the trust is to be 
created by declaration there is no real transfer of any property inter- 
est to a trustee. The settlor holds a property interest before the trust 
declaration, and after the declaration he holds a bare legal interest in 
the same property with the equitable or beneficial interest in the ben- 
eficiary. No new property has passed to the trustee. The settlor has 
merely remained the owner of part of what he formerly owned. 


B. CASE LAW 


1. Settlor as Trustee 


Cases from various jurisdictions have applied the rule that a formal transfer of prop- 
erty is not required when a settlor declares himself or herself as trustee.!3 For example, 
Heggstad v. Heggstad'4 involved an unmarried California resident who created a revoca- 
ble inter vivos trust in 1989. Under the terms of the trust, the settlor named himself as 
trustee and his son as successor trustee. The son was also a beneficiary of the trust fol- 
lowing the settlor’s death. The trust property was identified on a schedule attached to 
the trust agreement. The pertinent part of the trust instrument provided as follows 
“HALVARD L. HEGGSTAD, called the settlor or the trustee, depending on the com 
text, declared that he has set aside and transfers to HALVARD L. HEGGSTAD in trust 
as trustee, the Property described in schedule A attached to this inscrument.” One 


the assets identified on the schedule was an undivided interest in Menlo Park reald/ 
held by the settlor as a 
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ted spouse; the surviving spouse did not claim any interest under the trust. During 

the administration, a question arose concerning whether the Menlo Park property 

was included in the decedent’s estate or was part of the trust property. The successor 

trustee claimed that the Menlo Park property was an asset of the trust, whereas the 

surviving spouse contended that the property belonged to the estate in which she had 

an interest. The California appellate court upheld the probate court’s decision that 

the property was owned by the trust. The California probate code specified options 

for creating a trust, including: “(a) A declaration by the owner of property that the 

owner holds the property as trustee,” and “(b) A transfer of property by the owner dur- 

ing the owner’s lifetime to another person as trustee.”!5 Citing the California statute 

and the Second Restatement and Bogert authorities referred to above, the Heggstad 

court concluded that a written declaration of trust by the owner of real property nam- 

ing himself as trustee is sufficient to create a trust in the property without the neces- 

sity of a separate deed transferring the property to the trust.'* Two caveats were noted 

by the court. First, the declaration must satisfy the statute of frauds, which requires a 

writing signed by the trustee.!” Second, the declaration of trust must be recorded in 

order to be effective as to strangers. !8 

The theoretical underpinnings for the position that a formal transfer of property 

is not required in the declaration of trust setting were discussed in Taliaferro v. Talia- 
ferro.'9 The settlor created a revocable living trust in which he declared himself as 

trustee of all property described in an attached property schedule, appointed a suc- 

cessor trustee, named himself as the lifetime beneficiary, and designated the disposi- 

tion of the trust property upon his death. The property schedule listed certain bank 

stock, a life insurance policy, and the settlor’s tangible personal assets, none of which 

were ever formally assigned to the trust. After the settlor’s death, the surviving spouse 
sought to have the trust declared invalid because she took a greater interest in the es- 
tate than under the trust. Citing the Restatement Second and Bogert authorities re- 
ferred to above as well as the Heggstad case, the Kansas Supreme Court held that a 
settlor who establishes a trust by declaration need not formally transfer legal title to 
the trust property.2° The Taliaferro court noted that the fundamental concept of trust 
law is separate ownership of equitable and legal interests in the trust property.?! Ac- 
cording to the court, when the settlor is the trustee, a transfer of che legal title to the 
intended trust property is not required because the settlor already holds legal title. 
The declaration that the property is held in trust by the settlor effectively conveys eq- 
uitable title to the trust beneficiaries and accomplishes the required separation of 
legal and beneficial interests.?2 

When a settlor is also the trustee of a trust, a court may find thar assets listed on a 

property schedule are included in the trust even if the language of the trust agreement 
contemplates formal title transfers. In Samuel v. King, a settlor executed a trust agree- 
ment that expressed his intent “to create a revocable trust of the property described in 
Schedule A hereto annexed.” The agreement further stated that the settlor “agrees to 
execute such further instruments as shall be necessary to vest the Trustee with full 
title to the property.” Attached to the trust agreement were a property assignment and 
a schedule of assets. The property assignment, dated the same date as the trust agree- 
ment, stated that the sectlor individually does “hereby sell, transfer, and convey” to the 
settlor, as trustee, the following assets: real estate, pickup truck, bank checking ac- 
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count, and miscellaneous personal property. The schedule of assets listed the four as- 
sets referred to in the property assignment, but described them in greater detail. The 
schedule of assets also listed wo mutual fund accounts that were not referred to in 
the property assignment. The schedule listed the date of the trust and the property as- 
signment as the date of transfer for each asset. The dispute arose between the settlor’s 
daughters, both of whom were equal beneficiaries under the trust and one of whom 
was the sole beneficiary under a later will. The trial court held that the titled assets 
were never transferred to the trust but that the nontitled assets were subject to the 
trust. The appellate court distinguished between a transfer of the assets to the trust 
and a transfer of title to the assets to the trust.24 According to the court, when the 
same individual is both settlor and trustee, a title transfer is not necessary.2> The court 
concluded that the trust agreement and attached document unambiguously ex- 
pressed and effectuated the settlor’s intent to convey the assets listed on the schedule 
of assets to his trust.2° The court emphasized both the present intent evidenced by the 

word “hereby” in the property assignment and the particularity of the asset descrip- 

tions in the schedule.”” Because the court believed that title transfers were unneces- 

sary when a settlor was also the sole trustee, the court did not address whether a 

condition precedent was created by the language in the trust agreement referring to 

the settlor’s execution of further instruments necessary to transfer full title.?8 

Most of the cases applying the rule that a formal transfer of trust property is not 

required when a settlor declares himself or herself as trustee have two factors in com- 
mon. The first is that the trust documents typically contain express language of dec- 
laration rather than transfer, that is, the trust agreement expressly declares the settlor 
as trustee rather than, or in addition to, stating that the settlor transfers property to 
himself or herself as trustee.” Second, in most cases the property in question is specif- 
ically identified either on a property schedule or within the trust document.*° The ref- 
erence to the property on the schedule or in the document makes clear the settlor’s 

intention to include the property in trust. Absent a listing of the property on a sched- 

ule or in the trust itself, a court may look to other indications of intent, such as a 
statement or letter by the settlor expressing an intent to include property in a trust or 

actions taken by the settlor that are consistent with holding the property in trust.3! 

Concerning the significance of the two common factors, it is not clear from the case 
law whether the declaration of trust language is a prerequisite to applying the rule of 
these cases or whether it is sufficient that the settlor is the trustee of the trust without 
regard to che particular wording.» The Third Restatement of Trusts takes the posi- 
tion chat a formal transfer of title is not necessary regardless of whether the settlor 
uses language of declaration or language of transfer.33 Regarding the second factor, 
however, a manifestation of the settlor’s intent to include specific property in the 
trust is essential. 

While che rule that allows a settlor to declare himself or herself trustee of property 
without formally retitling the property may be conceptually sound, the rationale does 
not hold up when a settlor declares himself or herself co-trustee of property with a 
third party. For example, in Estate of Harvey v. Luther College,34 Harvey owned a certifi- 
cate of deposit in his individual name. Harvey executed a revocable trust agreement 
under which he purported to transfer, convey, and deliver all property listed on an at- 
tached property schedule to himself and Luther College as co-trustees, Harvey then 


Necessity for Formal Transfer of Title 25 


gave possession of the certificate to Luther College, noting on the certificate that it 
was not to be cashed without his permission. The certificate was not retitled in the 
names of the co-trustees, The court held that the certificate of deposit was not part of 
the crust but remained Harvey’s individual property.*s Noting that a declaration of 
trust may have sufficed if Harvey were the sole trustee, the court stated that a formal 
transfer of the certificate was required in order to vest title in the co-trustees.* In con- 
trast, in Bourgeois v. Hurley,” a husband executed a declaration of trust naming him- 
self and his wife as co-trustees of property to be transferred to the trust. Listed on a 
separate property schedule were shares of corporate stock registered in the husband’s 
individual name. Citing the Second Restatement and Bogert authorities discussed 
above as well as other case law, the court stated that a person may create a trust in se- 
curities standing in the person’s name by a simple declaration without the necessity of 
further act of transfer or delivery.*8 The court held that the stock was part of the trust, 
without addressing the issue of the vesting of legal title in the wife as co-trustee.2? Be- 
cause each trustee should hold a legal interest in the crust property for the benefit of 
the beneficiaries, the result in Estate of Harvey seems sounder than the outcome in 
Bourgeois. 


2. Third Party as Trustee 


The case law also supports the necessity for a formal conveyance of property when the 
trustee is a third party rather than the settlor. For example, Dahlgren v. First National 
Bank"! involved a settlor who created a trust naming a corporate fiduciary as trustee. 
Under the terms of the crust, a condominium was to be distributed to a named benefi- 
ciary. The title to the condominium, however, was not transferred by deed to the 
trustee during the settlor’s lifetime. As a consequence, the condominium did not be- 
come part of the trust property.” The result was that the condominium was distrib- 
uted to the settlor’s intestate heirs rather than to her intended crust beneficiary.” 
Ballard v. McCoy,“ another case illustrating the necessity of a formal transfer of 
property to a third party trustee, is interesting due to the context in which it arose. 
The settlor signed an inter vivos trust in the form of a letter agreement and named his 
niece and her spouse as trustees. In the letter, the settlor stated, “I transfer to you all 
my right, title and interest in the property described on Schedule A attached.” The 
agreement also expressly provided thar the trust would become effective when the set- 
tlor and trustees signed the agreement and the settlor delivered property to the 
trustees. The trust contained provisions for the disposition of the income and princi- 
pal during the settlor’s life, for delivery of the trust principal to his personal represen- 
tative at his death, for his care in the event of incapacity, and for compensation of the 
trustees. Attached to the trust agreement was a list of stocks, bonds, and other intan- 
gible property that was intended to form the initial trust corpus. None of the listed as- 
sets was retitled in the names of, or physically delivered to, the trustees. Following the 
settlor’s death, the crustees filed a claim against his estate for trustee fees, calculated 
as a percentage of the value of the listed assets and the income received therefrom by 
the settlor and his wife from the signing of the crust agreement through the date of 
death. Although the trial court allowed the fees, the appellate court reversed the 
award, on the ground that a valid trust was never established because the settlor did 
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not transfer any assets to the trustees,45 Based on the terms of the trust, delivery of 
property to the trustees was a condition precedent to the creation of the trust, and the 
condition was not fulfilled by che settlor during his lifetime.46 Because there was no 
trust, there could be no fee for services rendered on behalf of the trust.*” 


C. STATE STATUTES 


The necessity for a formal transfer of property to an inter vivos trust may be addressed 
by state statute. Like the authorities quoted above, some state statutes distinguish be- 
tween a declaration of trust by a property owner and a transfer of property by the 
owner to a third party trustee.‘ In contrast, a New York statute expressly addresses 
the funding of lifetime trusts as follows:49 


A lifetime trust shall be valid as to any assets therein to the extent the 
assets have been transferred to the trust. For purposes of this section, 
(a) transfer is not accomplished by recital of assignment, holding or 
receipt in the trust instrument, and (b) in the case of a trust of which 
the creator is the sole trustee, transfer shall mean in the case of assets 
capable of registration such as real estate, stocks, bonds, bank and 
brokerage accounts and the like, the recording of the deed or the 
completion of the registration of the asset in the name of the trust or 
trustee, and in the case of other assets a written assignment describ- 
ing the asset with particularity. 


Thus the New York statute requires a formal transfer of assets to a living trust and ex- 
pressly repudiates the rule that a formal transfer is not required when the owner of 
property declares himself or herself trustee of the property for the benefit of another. 


D. PRACTICAL CONSIDERATIONS 


From a planning perspective, the goal in funding a trust should always be a formal 
transfer of ticle to each intended trust asset by deed, assignment, or other appropriate 
document. Even when a settlor declares himself or herself as trustee, the appropriate 
transfer document should be prepared and properly executed. The formal procedure 
leaves no doubt respecting the settlor’s intention and eliminates the necessity of a 
post-incapacity or postdeath lawsuit to determine the status of the property.°° 

As noted above, numerous authorities hold that a formal transfer of property is 
not required when a settlor declares himself or herself as trustee. Moreover, the Third 
Restatement of Trusts takes the position that, even when a third party trustee is 
named, the crust agreement itself can serve as a transfer document sufficient to create 
a trust. These authorities raise an interesting practical consideration for the estate 
planner representing a crust client. The question presented is whether, when a settlor 
is also trustee, the attorney should incorporate the two factors discussed above—dec- 
laration language and property schedule references of unfunded assets—into the 
client’s trust from the outset so that, in the event that intended trust assets for some 
reason do not get formally transferred to the trust, a court might apply the rule that a 
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formal transfer is not required in order to accomplish the settlor’s intent, Further, in 
view of the position taken by the Third Restatement, should unfunded assets be listed 
on the property schedule even when a third party is named trustee in the hope that a 
court might view the trust document itself as an instrument of transfer? 

While formerly trust documents were often titled “Declaration of Trust,” modern 
practice tends to use titles such as “Trust Agreement” and “Irrevocable Life Insurance 
Trust.” The typical trust today begins with language such as the following: “I, Sam 
Smith, hereby transfer to myself, as trustee, the property identified in the attached 
Schedule of Property.” Although it is unlikely that the declaration language is essen- 
tial to use the rule that a formal transfer is not necessary when the settlor is the 
trustee, it would be easy to substitute declaration language for transfer language in a 
trust agreement. Thus the trust would provide as follows: “I, Sam Smith, hereby de- 
clare myself trustee of the property identified in the attached Schedule of Property.” 
The declaration language is inappropriate when a third party trustee is named. 

Concerning the property schedule, some attorneys prepare a property schedule 
listing all assets that a settlor intends to transfer to a trust, while other attorneys limit 
the items listed on the schedule to those assets that have been formally conveyed or 
assigned to a trust.5! If an attorney wishes to preserve the ability for the successor 
trustee to make an argument that a formal transfer of property was not necessary 
under a common law or statutory rule, the attorney could list all a client’s assets on a 
property schedule irrespective of whether the attorney had confirmation that each 
was formally transferred to the trust at the initial crust funding. Alternatively, the at- 
torney could add to the schedule a special category of assets titled “Property Intended 
by the Settlor to Be Property of the Trust but Not Formally Transferred to the Trust at 
Initial Trust Funding.” The attorney could also encourage the settlor to add subse- 
quently acquired assets to the schedule upon their acquisition. Clients are notoriously 
forgetful of taking title to new assets in the names of their trusts; they may be more 
amenable simply to listing the asset on the property schedule. 

Listing unfunded assets on a property schedule should be viewed not as a primary 
funding method but rather as a backup step taken in the hope that an argument 
based on the settlor’s intent may convince a court to include improperly funded assets 
as part of a trust. A court order is likely to be required if this strategy is to prevail, en- 
tailing delay in the trust administration and additional litigation expenses. The pre- 
ferred and proper funding method is to transfer title to each asset using the particular 
transfer document applicable to chat asset. Of course, in a state such as New York, 
which requires formal title transfers by statute, listing unfunded assets on a property 
schedule would be unnecessary. 
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settlors intended to create a trust), 
41. 580 P. 2d 478 (Nev. 1978). 
42, Id. at 479. 
43. Id. at 480. 
44, 443 SE, 2d 146 (Va. 1994). 


45, Id. at 148. 
46. Id. In the Reporter’s Notes to Section 16 of the Third Restatement of Trusts, the Reporter 


views the express delivery requirement as the critical basis for the court’s conclusion that a trust did 
not exist, speculating that absent the delivery requirement the letter agreement would have served as 
an instrument of transfer effective to create a trust, RESTATEMENT (THIRD) OF TRUSTS § 16 (2003). 

47. 443 S.E. 2d ar 148-49. 

48. Kansas Stat. ANN. § 58a-401; Mont. Cope ANN. § 72-33-201; Nev. Rev. Stat. § 163.002. 

49, N.Y. Estates, Powers & Trusts Law § 7-1.18. 

50. Bogert’s THe Law or TRUSTS AND TRUSTEES § 141 (rev. 2d ed. 1984) notes that, while a for- 
mal cransfer of trust property is not necessary to the validity of the trust when a settlor declares him- 
self or herself trustee of the property, the property should be retitled in the name of the 
settlor-trustee in order to avoid probate of the asset at the settlor-trustee’s death. The Third Restate- 
ment of Trusts observes that ownership documents and records should be conformed “for practical 
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reasons.” RESTATEMENT (THIRD) OF Trusts § 10, crt. e (2003). See Talzaferro v. Takaferro, 921 P. 2d 803 
(Kans, 1996) (even if a formal transfer of property is not required to create a trust, as in the case of 
the serclor declaring himself or herself trustee of property, it ts the “commended practice” to execute 
documents of transfer in order to remove uncertainty regarding the settlor’s intent and to prevent a 
challenge to the trust as a testamentary disposition). 

51. The property schedule is discussed in Part B of Chapter 3. 


CHAPTER 3 


General Funding Considerations 


A. DESIGNATION OF TRUSTEE AS OWNER OR BENEFICIARY OF AN 
ASSET 


1. Trust as Owner 


Before considering in detail the transfer of specific assets to a trust, it is important to 
discuss how a trustee’s ownership of property is expressed in general.! To identify a 
trustee as the owner of property, the document reflecting title to the asset should con- 
tain ata minimum the following information:? 


- The name of the trustee identified by the term “trustee” or “as trustee” to indi- 
cate that the person or entity named is serving in a fiduciary capacity;3 

* The title of the trust or, if there is no formal trust title, sufficient information to 
identify the particular trust; and 

* The date of the trust.4 


For example, assume that Joe Doe created a revocable living trust titled “Joe Doe 
Living Trust” on May 1, 2003, naming himself as trustee and his brother as successor 
trustee. Assets transferred to the trust should be titled in the name of the trustee as 
follows: “Joe Doe, Trustee of the Joe Doe Living Trust, dated May 1, 2003.”5 The incorpora- 
tion of additional information into the ownership designation may be desirable. For 
example, some attorneys recommend that the phrase “or his or her successor in trust,” 
in the case of a sole trustee, or “or their successors in trust,” in the case of co-trustees, 
also appear in the title to trust property. Thus, property would be titled in the name of 
the trustee as follows: “Joe Doe, Trustee, or his successor in trust, of the Joe Doe Living Trust, 
dated May 1, 2003.”6 Some attorneys advise that property titled in the name of a trust 
should also include the identities of the trust beneficiaries. Thus, property would be 
titled in the name of the trustee as follows: “Joe Doe, Trustee of the Joe Doe Living Trust, 
dated May 1, 2003, for the benefit of the Doe Family.”” 

Ifa funding document is prepared by the estate planning attorney, then the title 
language can appear exactly as the attorney prefers. Often, however, banks, brokerage 
firms, life insurance companies, transfer agents, and other third parties are requested 
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to transfer title to assets. For example, a bank may be requested to retitle a checking 
account in the name of the trustee of a revocable living trust. Although the precise 
language recommended above may appear in the letter of instruction that the client 
presents to the bank representative, the bank may not follow exactly the wording re- 
quested. A bank or other third party may abbreviate terms in the requested title or 
omit words or phrases altogether. The abbreviations listed below are commonly used 
in titling property in the name of a trust:8 


Term Abbreviation 
Trustee TTEE; TR 

Trustees TTEES; TRS 

Dated DTD 

For the benefit of FBO; F/B/O 

Under agreement UA; U/A 

Under declaration of trust UDT; U/D/T 
January S, 2004 01/05/2004; 1/5/04 


In each case, the attorney must review the change made by the third party and deter- 
mine whether the language used is adequate to ensure that the title is clearly in the 
name of the trustee rather than the client individually. 

There are two basic patterns that the estate planning attorney will encounter 
when attempting to identify a trust. In the first setting, the trust instrument will ex- 
pressly state the title of the trust. For these trusts, the stated title should be used for 
all identification purposes. In the second setting, the trust does not contain a formal 
title. In these cases, the attorney must extract sufficient information from the trust 
document concerning the settlor, the beneficiaries, and the trust purpose thac will 
positively identify the particular trust. 

The following examples illustrate the two basic patterns for purposes of trust 
identification. 


EXAMPLE: Revocable Trust Names Specified in Trust Document 


On January 2, 2003, John and Mary Doe, husband and wife, each created a 
revocable inter vivos crust as part of their estate planning. Item I of Mary’s 
trust provides as follows: 


This instrument, as from time to time amended, may be desig- 
nated the “MARY DOE TRUST AGREEMENT DATED JANU- 
ARY 2, 2003,” and the initial trust hereby evidenced, as from time to 
time amended, may be designated the “MARY DOE TRUST 
DATED JANUARY 2, 2003.” 


Item II of Mary’s trust provides in part: 
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The trustee shall distribute to me and JOHN DOE (“my spouse”), or 
apply for my or my spouse’s benefit, such amounts of net income and 
principal, even to the extent of exhausting principal, as the trustee 
believes desirable from time to time for the health, support, and 
maintenance of myself or my spouse, considering all circumstances 
and factors deemed pertinent by the trustee. 


Item IX of Mary’s trust provides as follows: 


I name myself and my spouse as co-trustees of this trust. In the event 
I or my spouse fail or cease to act as a trustee hereunder for any rea- 
son, then the other one shall serve as sole trustee hereunder. In the 
event both I and my spouse fail or cease to act as trustee hereunder 
for any reason, I name any of the following to serve as successor 
trustee of each trust created under this instrument with preference in 
appointment to follow the order in which their names appear: my 
daughter, JANE DOE; my son, JOE DOE. 


All property funded into Mary’s trust should be titled as follows: 


MARY DOE AND JOHN DOE, Co-Trustees of the MARY DOE 
TRUST DATED JANUARY 2, 2003 


EXAMPLE: Irrevocable Trust Name Specified in Trust Document 


On March 15, 2002, Joe Jones created an irrevocable life insurance trust as 
part of his estate planning. The preamble to Joe’s life insurance trust provides 
as follows: 


I, JOE JONES, of County, State, hereby transfer and assign to RELI- 
ABLE BANK AND TRUST, N.A., as trustee, the life insurance poli- 
cies identified in the attached Schedule of Insurance. 


Article I of Joe’s trust provides as follows: 


This instrument may be designated the “JOE JONES IRREVOCA- 
BLE INSURANCE TRUST AGREEMENT,” and the initial trust 
hereby evidenced may be designated the “JOE JONES IRREVOCA- 
BLE INSURANCE TRUST.” 


The life insurance policy purchased by Joe’s trust,? as well as any related bank 
accounts, should be titled as follows: 
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RELIABLE BANK AND TRUST, N.A., as Trustee of the JOE JONES 
IRREVOCABLE INSURANCE TRUST, dated March 15, 2002 


EXAMPLE: Trust Name Not Expressly Scated in Trust 


On December 1, 1989, Sam and Sue Smith created a revocable inter vivos 
trust as part of their estate planning. The title “Trust Indenture” appears at 
the top of the first page of the crust agreement. The preamble to the trust pro- 
vides as follows: 


We, SAM SMITH and SUE SMITH, of County, State, hereby crans- 
fer to ourselves, as trustees, the property identified in the attached 
Schedule of Property. 


Article I of the trust provides for the discretionary distribution of income 

and principal to Sam and Sue, or the survivor of them, during their lifetimes, 

and, upon the death of the survivor, for the division of the trust property 

among their children and grandchildren. Because the trust does not contain a 
formal title, the estate planning attorney must decide how much information 
from the trust will be required to identify the trust for funding purposes. 

All property funded into the Smiths’ trust may be titled as follows: 


Sam Smith and Sue Smith, Co-Trustees, under Trust Indencure, 
dated December 1, 1989, executed by Sam Smith and Sue Smith, as 
Co-Settlors, for the benefit of Sam Smith and Sue Smith. 


One question that may arise is whether property can be titled in che name of a 
trust without reflecting the name of the trustee. For example, in the first example 
above, would it be acceptable to title trust assets under the name of “Mary Doe Trust 
Dated January 2, 2003,” without indicating the names of the individual co-trustees? If 
a state statute specifically provides for title to real or personal property to be held in 
the name of a trust, then a designation that does not contain the name of the crustee 
may be sufficient. Under traditional crust law, however, a crust creates a relationship 
between the trustee and the beneficiary with respect to the crust property. The cre- 
ation of a trust involves the bifurcation of legal and equitable title to che crust prop- 
erty. The trustee holds legal title to che trust property while the beneficiary owns the 
equitable title."! The better approach is to include the name of the trustee in the citle 
designation. This approach also has the practical advantage of putting third parties 
on notice concerning the individual or entity having authority co transact business on 
behalf of the crust. 

The trust agreement may contain an express provision concerning the designa- 
ton of the trust as the owner of property. The following is sample language of such an 


express provision: 
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Recommended Title for Trust Assets. Real property and tangible 
and intangible personal property transferred to, or purchased or oth- 
erwise acquired by, the trust may be titled as follows: Joe Jones and 
Jan Jones, Co-Trustees of the Jones Family Trust Dated May 3, 2003. 
Other title indications are permissible. 


2. Trust as Beneficiary 


The same considerations discussed above in connection with identifying a trustee as 
owner of property apply when designating a trustee as the beneficiary under a life in- 
surance policy, annuity contract, retirement plan, or other arrangement requiring a 
designated beneficiary. An additional consideration applies, however, when a trust is a 
designated beneficiary. In estate planning, a designated beneficiary is generally in- 
tended to receive property at a future date. For example, the beneficiary under a life 
insurance policy receives the proceeds upon the death of the insured. Thus the desig- 
nation of a trustee as beneficiary must anticipate that the trustee serving at the time 
of the designation may not be the trustee serving at the future date on which the trust 
receives the benefit. Thus the trust beneficiary may be expressed as “the acting 
trustee” of the identified trust. Alternatively, the trust beneficiary may be designated 
as the named successor trustee under the trust. On the other hand, if the initial 
trustee is a corporate fiduciary, then, even if the settlor is the insured, the corporate fi- 
duciary can be identified in the beneficiary designation as the trustee because it is as- 
sumed that the corporation will continue indefinitely. 


EXAMPLE: Designation of Life Insurance Beneficiary 


On January 2, 2003, Joe Doe created a revocable living trust, naming himself 
as the initial trustee. Joe named daughter Sue Doe as the first successor 
trustee and, in the event that Sue cannot or will not serve, his son Jim Doe as 
the second successor trustee. Joe is the owner and insured under a whole life 
insurance policy and wishes to transfer ownership of the policy to his crust. 
On the company’s change of ownership form, the new owner of the policy can 
be designated as “Joe Doe, Trustee of the Joe Doe Revocable Trust, dated Jan- 
uary 2, 2003.” On the change of beneficiary form, the beneficiary designation 
can be specified as “the acting trustee of the Joe Doe Revocable Trust, dated 
January 2, 2003.” Alternatively, the beneficiary can be specified as “Sue Doe, 
as trustee, or any successor trustee, of the Joe Doe Revocable Trust, dated Jan- 
uary 2, 2003.” 


B. THE PROPERTY SCHEDULE 


The typical living crust agreement refers to an exhibit or schedule attached to the 
trust agreement on which properties that the settlor has transferred, or intends to 
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transfer, to the trust are listed, The following examples illustrate references to a prop- 
erty schedule in a revocable living trust. 


EXAMPLE: Schedule of Property 


1, GARY GRANTOR, of First County, State, hereby transfer to the trustee 
named herein the property identified in the attached Schedule of Property. I 
have also caused or will cause the benefits under the annuities, retirement 
plans, and other sources identified in the attached Schedule to be made 
payable to the trustee. The trust property so identified and any property 
added to the trust in accordance with the provisions of this instrument, and 
all investments and reinvestments thereof (“trust principal”) shall be held 
upon the terms that follow. 


EXAMPLE: Schedule “A” 


Trustor acknowledges that Trustor has acquired real, tangible, and intangible 
personal property and has determined to establish a Trust Agreement with 
the Trustee and has transferred to or is in the process of transferring the legal 
tile of certain property to the Trustee, without consideration, which said 
property is described in Schedule “A” hereunto attached and by reference 
made part hereof.' 
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The property schedule is an attachment to the trust that is placed following the 
signatures of the settlor and trustee, notarizations, and, if applicable, the affidavit or 
certification. When a trust agreement is executed by a client, the schedule of property 
may contain a list of property that the settlor proposes to transfer to the trust or may 
be left blank until assets are actually titled in the name of the trustee and inserted 
onto the schedule.'* During the funding process, the property schedule is finalized 
and the original schedule is attached to the trust agreement before the original docu- 
ment is delivered to the client. 

The schedule of property should identify the property titled in the trustee’s name 
as specifically as possible. The following are examples of descriptions of property ona 
property schedule of a revocable living trust: 


(1) Real property located in First County, State, known as 123 Main Street, City, 
State 12345, more particularly described in that Conveyance Deed to 
Trustee dated May 3, 2003, and recorded in Official Records Book 1234, Page 
5678, Public Records of First County, State, on May 15, 2003. 

(2) Checking Account 

Account Number 123456789 
First Bank and Trust Company 
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501 Elm Street 
City, State 12345 
(3) Brokerage Account 
Account Number 23456 
Smith, Brown, & Jones 
City, State 12346 
800-123-4567 
(4) Life Insurance Policy 
Policy Number 23-456-789 
National Life Insurance Company 
789 Date Street 
City, State 34567 
800-456-7890 
Note: Trustee also designated as primary beneficiary. 
(5) All household furniture and fixtures, more particularly described in the Deed 
of Gift to Trustee, dated May 3, 2003, to the Trustee of the Gary Grantor 
Trust Dated May 3, 2003. 


C. REQUESTS FOR COPIES OF THE TRUST AGREEMENT 


During the process of funding a client’s assets into an inter vivos trust, third parties 
may request copies of the trust agreement. This is a reasonable request, to the extent 
that the third party is seeking confirmation of the existence of the trust, the names of 
the settlor and trustee, the powers of the trustee, and other pertinent information rel- 
evant to the transfer of title. The estate planning attorney should always be sensitive, 
however, to the fact that a trust agreement is a private document that will not require 
probate or any other public display either during the client’s lifetime or at death. 
There are two possibilities for satisfying a request for a copy of the trust agreement 
without revealing the entire document. The attorney can offer copies of the relevant 
pages from the document or, if authorized by statute, present a certification of trust. 
If che third party nevertheless insists on receiving a complete copy, make sure to ob- 
tain the client’s consent before releasing it. 


1. Copies of Relevant Trust Pages 


A third party will often accept copies of the relevant pages from the trust document in 
lieu of a copy of the entire trust agreement. The relevant pages include the first page, 
the page with the settlor’s name, the pages on which the trustees and successor 
trustees are appointed, the pages on which the trustee powers are set forth, and the 
signature pages. For example, in order to fund a brokerage account into an inter vivos 
trust, a brokerage firm may provide a form to establish a trust account and also re- 
quest a copy of the trust agreement. In response, the estate planning attorney can re- 
turn the completed form to the brokerage firm, along with a copy of the relevant 
pages of the trust agreement. This will usually satisfy the firm’s concerns regarding 
the specifics of the trust and it will typically not insist on receiving a copy of the entire 
document. 


2. Statutory Certification of Trust 


A state starute may authorize a trustee to present a certification of trust in lieu of 
providing a complete copy of the trust document. The statute will typically address 
the mandatory and permissible facts co be contained in the certification, set forth 
the addinonal facts and materials that may be demanded by the recipient of a certi- 
cation, and contain a provision protecting recipients who rely on che certifica- 


ton.!s 
Acertification of trust typically contains the following information:'6 


+ The existence of the trust and the dare on which the document was executed; 

- The identity of the settlor(s) and the currently acting trustee(s); 

The powers of the trustee; 

* The mailing address for the currently acting trustee(s); 

* Whether the trust is revocable or irrevocable and, ifit is revocable, the identity of 
any person having the power to revoke; 

+ Whether the trust can be modified or amended and, if so, the identity of any per- 
son having the power to modify or amend; 

« If there is more than one currently acting crustee, whether all or a specified num- 
ber of fewer than all of the trustees are required to sign in order to exercise the 
trust powers, 

* The taxpayer identification number for the trust; 

* The manner in which title to trust assets should be taken; and 

* A statement that the trust has not been revoked, modified, or amended in any 
manner that would cause the representations contained in the certification to 
be incorrect. 


The certification 1s not required to contain the dispositive provisions of the trust that 
set forth the distribution of the trust estate.!” 

The statutes vary concerning whether acceptance of a certification of trust is vol- 
untary on the part of the chird party. In Oregon, for example, although a third party 
may require the trustee to furnish excerpts from the trust agreement that relate to 
facts covered by the certification, the third party cannot require a trustee to furnish 
copies of the dispositive provisions or the entire trust agreement.!® In California, a 
chird party may reject a certification, but any person making a demand for the trust 
document in addinon to a certification is liable for damages incurred as a result of the 
refusal to accept the certification in lieu of the document if a court determines that 
the person acted in bad faith in requesting the document." 


3. Copies of the Trust Agreement 


Always secure the client's permission before furnishing a copy of the trust agreement 
to anyone, including even other family members who may be named as trustees, suc- 
cessor trustees, or beneficiaries under the document. If the estate planning attorney 
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feels comfortable with an oral request and consent by the client, whether in person or 
by telephone, a record of the conversation should be made and placed in the file. Writ- 
ten permission to furnish a copy of the trust agreement is another option. A letter to 
the client requesting permission to provide a copy of the trust to a third party appears 
in Figure 3.1. 

On occasion, the estate planning attorney may be asked for a certified copy of a 
client’s trust agreement. As the trust is not a public record, it is not possible to have a 
copy of the trust document officially certified by a clerk of court or other government 
official. Usually, it is sufficient if the attorney simply states in a letter that he or she 
certifies that the copy is a true and correct copy of the original trust agreement. A 
sample transmittal letter furnishing a certified copy of a trust document appears in 
Figure 3.2, 


D. SOCIAL SECURITY OR TAXPAYER IDENTIFICATION NUMBER 


A social security or taxpayer identification number will be requested often during the 
funding process. The proper number generally depends on whether the trust is revo- 
cable or irrevocable. 

A revocable trust is a grantor trust for federal income tax purposes because of the 
settlor’s power of revocation.” A grantor trust is not considered a separate taxpayer 
for income tax purposes; rather, the settlor is treated as the owner of the trust, which 
means that the trust’s income, deductions, and credits are reported as the settlor’s 
own personal tax attributes.2! Thus, when a revocable living trust is created, it is not 
necessary to apply for a taxpayer identification number for the trust.?2 The trust uses 
the social security number of the settlor. If chere are two settlors, the trust may use the 
social security number of either sectlor. 

An irrevocable trust is generally a separate taxpayer from the settlor for federal in- 
come tax purposes.?3 When an irrevocable trust is created, the trustee should apply for 
a taxpayer identification number using Internal Revenue Service Form SS-4, titled 
“Request for Employer Identification Number.” A sample completed copy of Form 
SS-4 is set forth in Figure 3.3. 

In seeking to retitle various assets in the name of the trustee, the attorney may be 
asked to provide an Internal Revenue Service (IRS) Form W-9, titled “Request for Tax- 
payer Identification Number and Certification,” for the trust. This is the standard IRS 
form on which taxpayers certify to third parties their correct taxpayer identification 
numbers. A sample completed copy of Form W-9 is set forth in Figure 3.4. Form W-9 
is Furnished co the person or company requesting the form rather than to the Internal 
Revenue Service. 


E. SIGNATURE FORMATS 


The typical estate planning client owns an array of assets that require transfer to a rev- 
ocable living trust. In many instances, an irrevocable living trust is created to hold a 
specific asset, which must be transferred to the trust. The transfers are accomplished 
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FIGURE 3.1 


Letter to Client 
Requesting Consent to Furnish Copy of Trust Agreement 


Ms. Cathy Client 
123 Flamingo Drive 
City, State 12345 


RE: — Cathy Client Revocable Trust Dated May 1, 2003 
nsent to Furni f Trust Agreement 


Dear Cathy Client: 


In connection with the retitling of your brokerage account with Brokerage Firm 
into the name of your trust, Brokerage Firm has requested a copy of your trust agree- 
ment. Although we offered copies of the relevant pages from the trust agreement in lieu 
of the entire document, Brokerage Firm’s policy is to maintain a complete copy of the 
trust for every trust account. Although this policy is not typical, it is followed by some 
reputable firms and we do not regard the request as unreasonable. 


We therefore request your permission to furnish Brokerage Firm with a complete 
copy of the trust agreement. Note, however, that we will not include a copy of your Prop- 
erty Schedule, Please indicate your consent by signing in the space indicated below and 
returning this original letter to us in the enclosed self-addressed envelope. 


Please let us know if you have any privacy concerns about releasing a copy of 
your trust agreement to Brokerage Firm. é 


Yours very truly, 
Ann Attorney 
Enclosure 
1, Cathy Client, hereby request Attorney to furnish 


a complete copy of the Cathy Client Trust Agreement 
Dated May 1, 2003 to Brokerage Firm: 


Cathy Client Date 


General Funding Considerations 43 


FIGURE 3.2 


Letter to Third Party 
Furnishing Certified Copy of Trust Agreement 


Mr. Bob Broker 
Brokerage Firm 
123 Main Street 
City, State 12345 


RE: — Cathy Client Revocable Trust Agreement Dated May 1, 2003 


SE I 


Dear Bob: 


We represent Cathy Client in connection with her estate planning. You have pre- 
viously requested a certified copy of the above-referenced trust agreement. 


Pursuant to Cathy Client’s request, attached is a copy of the Cathy Client Trust 
Agreement Dated May 1, 2003. We hereby certify chat the attached copy is a true and cor- 


rect copy of the original. 


Yours very truly, 


Ann Attorney 


Enclosure 


cc: Cathy Client (without enclosure) 
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FIGURE 3.3 
Form SS-4, 
Application for Employer Identification Number 
tm 99-4 Application for Employer eackaphee matte b geld 
Rev Cecertes E01) adres bee enc comnp or mipe ver ph narghen cartain walviuale, and others)” = 
ce ety ora > See separate instructions for each Ene. > Keep a copy for your records. ants tate 


1 Legal mame of entity for indiiduad for whorn the EIN is being requesied 
Tom Trustee, 38 Trustee of the Cathy Client Irrevocable insurance Trust, Dated May 1, 2003 
M 2 Toade mame of business W Gierert from rame on ine 1} [3 Executor, trustee, “Care of name 
Tom Trustee, Trustee 


é 4a Malling address from, apt. sulte po. and street. or P.O. box} Sa Street address (f different) (Do not enter a P.O. box.) 
11 Pine Ave. 


Sb City, state, and ZiP code 
$ C) 


6 Corrty and sute where pncpa buswess 5s located 


of Ya Name of prance oficer, genera! pares, grantor, owner, or Tustor 7 SSN. ITIN, of EIN 
Ciient, Trustor 123-45-6789 


ta Type of entity (check only one box ; C1 Estate (SSN of decedent) Renee SA aaa 
D Sete propriety S54) i O Pian administrator (SSN) 
0 Potresshp (A Trust (SSN of grantoy = —§ _123; 45 56789 
CI Corporation jeter form mumber to be fied [National Guard =) Statelocal government 
0 Pensonal service corp CO Famers’ cooperative (] Federal government/military 
D church oF church-contolied organization 0) remic C2 indian tribal governments/enterprises 
(C) orrer conproft organization (spect) P Group Exemption Number (GEN) > 

Other > 

@ 0 3 conperation, name the sate o foregn coutry Foreign country 
Of eppicable} where incorporated 

9 Reason tor applying (check ony one ber) CO) Barking purpose (specify purpose) > 


( started new business (xpecity typ >) Changed type of organization (specify new type) > 
1 Paxchased going business 
OC) tired empicyors (Chock the box and see tne 12) J). Created a trast (specily type) » Irrevocable living trust 


(C0 Comprancs wih (RS withholding reguistions (Created a pension plan (specify type) > 
Other & 
5 ] eee en en ane 11 Closing month of accounting year 
May 1, 2003 December 


12 ERAS ER IE ee ey Oe: ae eee Fee YS Seen Spee ene eee ee 
frst be paid to nonresktort alen. fmonth day yes)... ee we es nO oR 

3 a seacannpedscae. mics ary learns: ay 5 sea wopmmunendees 

ie eee ae ag er ee ee 

14 Check one Den that best describes the pracipal of you business. (] Heath care & socal assistance TT anaoue 

CO Construction i eareene C) trarspanation & worehousng [1] Accommodation & food service ([] Wholesale-other Th ne 


© Rasiesue 0) Marucesing (1) Fiance & rsuane YZ Over ispecty) Hold and manage property 


1% Indicate principal Inc of merchandise sold. specific constuction work done: products produced; or services provided. 
WA 


Yhe tas the applicant ever apped for an employer identification number for this or any other business? . . . . (J Yes BA No 
Note: # “Yes * plese Complete Ines 16D and Iéc. 


16d 5 rte ia set tes tae maui 7 “apt te aad mnauesat aha or 2 above- 


Trade rame > 
Yée So ae Sa 


Approsmrate Came eta fied prc. cry Cay and site where fied Previous EIN 


Conpins Gi talon at ! pu wa w odiain We sawed Gada © racebe Ge oulys UN and weoue’ asians abou the complelion of Wis ora 


Third Cesgnee’s telephone number (incuce area co¢e) 
Pasty ) 
Designee | Acorss ec UP cose Designee’s fax number (include area code) 


( ) 
rae perates oi pupsy, | tecare Dat | have canned Os appicaion, a a Pe bes d ey keowledy ad beiel, 1's me, coment nd comple. WHY Ya 
Applicant's dephone number fnctude area code} 
Meme and thie fyoe or pret cearty > TOM Trustee, Trustee (_ 321 ) 654-0987 
Applicant's fax number (include area code) 


5 ower Slt1d003 |) 


For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat, No. 1605SN Form SS-4 (Rev. 12-2001) 
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FIGURE 3.4 


Form W-9, 
Request for Taxpayer Identification Number and Certification 


Farm W-9 


___ Request for Taxpayer Give form to the 
sonst ee Identification Number and Certification paren thingy 
feaernal Reverwe Service 

w | Name 


Cathy Client, Trustee of the Cathy Client Revocable Trust, Dated May 1, 2003 
Business name, if dilerert from above 


§ 
Address (number, street, and apt. or sute no) Requestes’s name and address foptons} 
E 12 Main Street 


Cay, state, and ZIP code 
City, State 12345 


3 List eccourt number(s) here (optiona)} 


Part | Taxpayer Identification Number (TI 


Enter your TIN in the appropriate box. For individuals, this is your social 
However, for a resident alien, sole proprietor, or disregarded entity, 
page 3, For other entities, it Is your employer identification number (EIN). if you do not have a number, 


see How to get a TIN on page 3. 


Note: if the account Is in more than one name, see the chart on page 4 for guidelines on whose number 


to enter, 
‘clagia Certification 
Under penalties of perjury, | certify that: 


(SSN). 
see the Part | instructions on 


number 


1, The number shown on this form ts my correct taxpayer identification number for | am waiting for a number to be issued to me), and 


2. | am not subject to backup withholding because: (a) | am exempt from backup 


of (b) | have not been notified by the Internal 


withholding, 
Revenue Service (IRS) that | am subject to backup withholding bed resutt of a failure to report all interest or dividends, oF (c) tha IRS has 


notified me that | am no longer subject to backup 
3. |ama_U.S. person (including a U.S. resident alien). 


Certification instructions. You must cross out item 2 above if 
withholding because you have failed to report all interest and 


have been notified by the IRS that you are currently subject to backup 
On your tax return. For real estate transactions, Rem 2 does not apply. 


For mortgage interest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement 
arrangement (IRA), and generally, payments other than interest and dividends, you are not required to sign the Certification, but you must 


provide your correct TIN. (See the instructions on page 4.) 


Sign Signature of 
Here | us. b 


Purpose of Form 


A person who is required to file an information return with 
the IRS, must obtain your correct taxpayer identification 
number (TIN) to report, for example, income paid to you, real 
estate transactions, mortgage interest you paid, acquisition 
or abandonment of secured property, cancellation of debt, or 
contributions you made to an IRA. 


U.S. person. Use Form W-9 only if you are a U.S. person 
{including a resident alien), to provide your correct TIN to the 
Person requesting it (the requester) and, when applicable, to: 
1, Certify that the TIN you are giving is correct (or you are 
waiting for a number to be issued), 
2. Certify that you are not subject to backup withholding, 
or 


3. Claim exemption from backup withholding if you are a 
U.S. exempt payee. 
Note: /f a requester gives you a form other than Form W-9 


to request your TIN, you must use the requester’s form if it is 
Substantially similar to this Form W-9. 


Foreign person. If you are a foreign person, use the 
appropriate Form W-8 (see Pub. 515, Withholding of Tax on 
Nonresident Aliens and Foreign Entities). 


pew > YY \, Roos 


Nonresident alien who becomes a resident alien. 
Generally, only a nonresident alien individual may use the 
terms of a tax treaty to reduce of eliminate U.S. tax on 
certain types of income. However, most tax treaties contain a 
provision knovm as a “saving clause.” Exceptions specified 
in the saving clause may permit an exemption from tax to 
continue for certain types of income even alter the recipient 
has otherwise become a U.S. resident alien for tax purposes. 

If you are a U.S. resident alien who is relying on an 
exception contained in the saving clause of a tax treaty to 
claim an exemption from U.S. tax on certain types of income, 
you must attach a statement that specifies the following five 
items: 

1. The treaty country. Generally, this must be the same 
treaty under which you claimed exemption from tax as a 
nonresident alien. 


2. The treaty article addressing the income. 

3. The article number (or location) in the tax treaty that 
contains the saving clause and its exceptions. 

4. The type and amount of income that qualifies for the 
exemption from tax. 


5. Sufficient facts to justify the exemption from tax under 
the terms of the treaty article. 


Eee 


Cat. No. 10231X 


Fam W-9 (Rev. 1-2003) 
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through the execution of a variety of documents. In preparing the funding docu- 
ments, the attorney should give careful attention to the form of signature thac the 
document requires. Ifa funding document does not have the proper signature format, 
it will be recurned and will have to be reexecuted, resulting in additional time and ef- 
fort for the client and the attorney’s staff and delay in the funding process. The fund- 
ing process is expedited when the correct signature format is selected at the outset. 

The least secure signature format is the simple signature of the settlor withouc 
any form of certification or verification. The next step up from the simple signature is 
a signature in the presence of a witness. The witness should be the estate planning at- 
tomey or staff member who is unrelated to the settlor. A more secure form of signa- 
ture is a notarized signature. The settlor produces identification and signs the 
document in the presence of a Notary Public. The Notary Public enters any required 
information, such as the settlor’s identification, signs the document, and affixes a 
stamp or seal, The form of notarization varies among the states. When preparing a 
document that requires a notarized signature, the attorney should include the proper 
notarization language and signature lines. An example of a space prepared for a No- 
tary Public to sign is set forth in Figure 3.5. The estate planning attorney or members 
of his or her staff should have current Notary Public credentials so that signatures 
can be notarized when clients sign documents at the attorney’s office. 

The most secure signature format is the Medallion signature guarantee. A signature 
guarantee can be obtained at a commercial bank, savings bank, credit union, or broker 
dealer that participates in a Medallion signature guarantee program. If a signature guar- 
antee is required, the attorney should prepare the document with a space for the guaran- 
tor’s signature and Medallion stamp. An example of a guarantor’s signature space is set 
forth in Figure 3.6. A document that requires a Medallion signature guarantee should 
not be signed by the settlor at the attorney’s office; the document should be sent with the 
client co be signed in the presence of the guarantor’s representative. Many financial insti- 
tutions provide a signature guarantee without charge as a customer service; noncus- 
comers who request a signature guarantee should expect to pay a small fee. Although it is 
inconvenient for a client to have to take the document to a bank or brokerage firm for a 
signature guarantee, it is an essential step if a guaranteed signature is required. 

For some asset transfers, the signature format may be mandated by state law. For 
example, the applicable state law may require that a deed to real property be signed by 
the grantor in the presence of a Notary Public and two witnesses. In other cases, the 
format is dictated by the company to which the transfer or change request is directed. 
Forms to change a life insurance beneficiary often require the policy owner to sign in 
the presence of a witness. In contrast, Medallion signature guarantees are required on 
stock powers and many brokerage forms. If the attorney is unsure about the signature 
format for a particular funding document, the most direct approach is to check with 
the company or other party to which the request is directed. If for some reason it is 
not possible to obtain direction, a notarized signature is a good choice. 


F. FUNDING ERRORS AND OMISSIONS 


Errors, delays, and omissions in funding a trust are common scenarios that can jeop- 
ardize the purpose for which a trust was created. The consequences of funding mis- 
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FIGURE 3.5 


Notary Public Signature 


STATE OF FLORIDA 
COUNTY OF BREVARD 


The forgoing instrument was acknowledged before me, this May 1, 2003, by 
Cathy Client O who is personally known to me, or O who has produced identification. 
Type of Identification Produced: 


NOTARY PUBLIC 
(NOTARY SEAL) 
My Commission Expires: 
FIGURE 3.6 
Medallion Signature Guarantee 
SIGNATURE GUARANTEE 


(Medallion) 
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takes usually depend on when the problem is discovered. Many mistakes can be cor- 
rected if discovered before the settlor becomes incapacitated or dies. After incapacity 
or death, however, few avenues are available to remedy a funding mistake. 

When a third party is asked to retitle an asset in the name of trustees of a trust, 
there is a potential for errors in transcription or ambiguities arising from excessive ab- 
breviation of the relevant data. Errors in naming the crustees as transferees of the set- 
tlor’s assets are not uncommon. For that reason, it is important to confirm all] 
requested changes when the client receives the next statement or other document evi- 
dencing the change so that any errors can be corrected in a timely fashion. 


EXAMPLE: Error in Retitling Asset 


On April 1, 2003, H and W implemented an estate plan with marital deduc- 
tion and credit shelter provisions. H and W each created a revocable living 
trust with accompanying pour-over wills and durable powers of attorney. H 
was the settlor of his trust, and H and W were the co-trustees. W was the sett- 
lor of her trust, and W and H were the co-trustees. The couple was advised to 
divide up their assets between the trusts so that each trust would contain ap- 
proximately the same value of assets. H and W decided to transfer to W’s trust 
their jointly owned brokerage account having a value of $750,000. When H 
called their broker's office to request that the account be retitled in the name 
of W’s crust, he was advised that H and W would need to come in to the office 
to pick up a new account and transfer forms and that their signatures on the 
forms would need to be guaranteed. H later picked up the forms that had 
been prepared by the assistant for their signatures, Based on the information 
that H provided on the phone, the assistant had opened the new trust ac- 
count in the name of “H and W, co-trustees, U/T/D 4/1/2003.” The assistant 
used the social security number that was on the existing account, which be- 
longed to H. Without reviewing the form, H and W had their signatures guar- 
anteed and submitted it. The ownership designation is ambiguous because 
there were two trusts executed on April 1, 2003, of which H and W were the 
co-trustees. When W died in 2004, the applicable exemption amount was $1.5 
million. At the time of her death, the value of the brokerage account was 
$800,000 and the value of the other assets in her trust was $300,000. The bro- 
kerage account was listed as an asset on W’s federal estate tax return. When 

the return was audited, the IRS discovered the ambiguity and contended that 

the brokerage account was owned by H’s crust and not by W’s trust because 

H’s social security number was on the account. If the IRS prevails, then W’s 

trust will contain only $300,000 and much of the value of the credit shelter 

planning will be lost. 


Delays in funding assets into a trust are commonplace, especially when funding is 
handled primarily by a client. The most prevalent reason for delays in funding seems 
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to be failure by a client to treat the trust funding as a priority; day-to-day responsibil- 
ities and activities leave little time for che detail-oriented process of retitling assets. 
Other typical causes of delay include lack of complete information about a particular 
asset, reluctance to incur a transfer fee for a particular asset, and aversion to phone 
calls and paperwork. Like all forms of procrastination, delays in funding can be harm- 
less or can result in considerably more time and expense than would have incurred in 
funding the asset in a timely manner. 


EXAMPLE: Delay in Funding Asset 


C, a divorced fifty-year-old man in good health, sought estate planning advice 
in 2003. C’s attorney recommended a trust centered estate plan combined 
with an irrevocable life insurance trust for his children. By using the insur- 
ance trust, C could remove the proceeds of his $1 million life insurance policy 
from his gross estate. The attorney prepared the estate planning documents, 
which were executed on May 3, 2003. The attorney advised C to transfer own- 
ership of the life insurance policy to the trust and to work with his account- 
ant to file a gift tax return. C was also advised to transfer the remainder of his 
assets to his revocable living trust. C, who traveled extensively on business, 
made some progress on funding the revocable trust but did not get around to 
calling his insurance agent about the life insurance policy. C got an extension 
to file his 2003 income tax return and met with his accountant to go over the 
return in August 2004. At that time, C remembered the life insurance trust 
and asked the accountant what he should do. The accountant advised him to 
contact the agent and request that the policy be retitled in the name of the 
trust. Further, C would need to request the gift tax value of the policy so that 
the accountant could prepare the gift tax return on which C would also allo- 
cate part of his generation-skipping tax exemption. The accountant also of- 
fered to assist C with the annual Crummey letters designed to allow C to use 
the annual gift tax exemption for premium payments. C, somewhat over- 
whelmed with all the details, got around to calling the insurance agent in Oc- 
tober of 2004. The agent promptly sent C the applicable forms for his 
signature. C then left on an extended business trip and did not submit the 
form until April 1, 2005. On January 2, 2008, C died from a heart attack. Ex- 
cluding the insurance, the value of C’s gross estate was $6 million. Because C 
died within three years of making a gift of the policy to the trust beneficiaries, 
the $1 million proceeds are included in his gross estate.?4 If the policy had 
been funded in a timely fashion when the trust was created in May of 2003, 
the three-year period would have lapsed before C’s death and the estate tax 
savings that he sought to accomplish by using the insurance trust would have 
been achieved. 


Although the delay in funding did not seem particularly significant, given C’s age and 
health, it became a catastrophe when C died prematurely. In this context, there are no 
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postmortem steps thar can be taken to rectify the delay. Although the life insurance 
proceeds will reach C's intended beneficiaries, the amount available for the beneficiar- 
ies will be less than the amount that would have been available had the insurance pro- 
ceeds escaped estate taxanon. 

No matter how diligently an attomey reiterates the importance of funding all ex- 
isting assets and all later acquired assets into a revocable living trust, clients may not 
fully understand the concept involved or may simply forget when new items are pur- 
chased. Thus, another common funding mistake is failing to retitle existing assets, or 
failing to place newly acquired assets, in the name of the trust. 


EXAMPLE: Incapacity After Failure to Purchase New Assets in 
Trust Name 


M, an elderly widow, implemented an estate plan in 1990, using a revocable liv- 
ing trust, a pour-over will, and a durable power of attorney. M named herself as 
trustee of the trust and her daughter D as successor trustee, personal represen- 
tative under the will, and attorney-in-fact under the power of attorney. Upon 
her death, M's trust is to be divided between D and a trust for the benefic of the 
child of a deceased son, M’s estate planning attorney assisted her in funding all 
of her assets into the revocable living trust. At chat time, M owned several cer- 
tificates of deposit at State Bank, all of which were retitled in the name of the 
trust. In 2003, M decided to move her CDs in order to obtain a higher interest 
rate. As each CD matured at State Bank, M withdrew the funds and purchased 
new CDs over the Internet in an ABC Securities online account. M entered her 
name individually, rather than her name as trustee of her trust, as purchaser in 
the online application. M had a stroke and became permanently incapacitated 
in 2004. To provide for M’s custodial care, D will need to use the periodic in- 
terest payments from the CDs and eventually to access the funds in the CDs. 


If M had titled the new CDs in the name of her trust, D would have automatically suc- 
ceeded M as trustee of the trust. Upon presenting proof of her nomination and au- 
thority as successor trustee to ABC Securities, D would have had immediate access to 
the funds. D's course of action is less certain because of M’s failure to maintain her es- 
tate plan. D may be able to access the CDs as M’s attorney-in-fact under the durable 
power of attorney. Alternatively, D may be able to use the power of attorney co trans- 
fer the CDs into the trust. Both options depend on ABC Securities recognizing D’s au- 
thority under the power of attorney.5 Although the power of attorney was executed 
properly under the law of the state of M’s domicile, che power may not satisfy the re- 
quirements of the state in which ABC is located and ABC may reject the power of at- 
tomey on that basis. Because the power of attorney was executed more than ten years 
before the need to use it arose, ABC may also object on the ground of staleness. If the 
power of attorney is ineffective, D may argue that the CDs are part of the trust 
notwithstanding the title in M’s individual name. In some states, when a settlor de- 
clares herself trustee, a formal transfer is not necessary if it is clear that the settlor in- 
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tended the assets to be part of the trust.26 D would claim that, because M initially 
cransferred the State Bank CDs into her trust and only changed the investments to 
obtain a higher interest rate, she intended that the replacement CDs be part of the 
trust as well. To succeed with this strategy, D would have to convince a court of M’s 
true intent and obtain a court order declaring that the CDs are part of the trust. If 
ABC does not recognize the power of attorney and a court order is not forthcoming, D 
will be required to have herself appointed guardian of her mother and will have to 
contend with the additional expenses and annual reporting requirements of a court 
supervised guardianship for the CDs. 


EXAMPLE: Death After Failure to Purchase New Assets in 
Trust Name 


Assume the same facts as in the prior example, except that M died shortly 
after becoming incapacitated in 2004. 


The durable power of attorney does not apply after M’s death. D has the same option 
discussed above of seeking a court order regarding title to the CDs in the crust. Failing 
that, the CDs will be classified as probate assets because they are not titled in the 
name of the trust. D will need to offer M’s pour-over will for probate and receive let- 
ters testamentary appointing her as personal representative in order to transfer the 
CDs to the trust. Although the assets will end up in the trust available for distribution 
as M desired, the probate proceeding will involve additional expense that she sought 
to avoid by using a revocable living trust. 


NOTES 


1. Special considerations applicable in naming a trust as beneficiary under a life insurance pol- 
icy, an annuity, and a qualified retirement plan are discussed at Parts K, L, and M.1, respectively, of 
Chapter S. 

2. The required elements for identifying a trustee are based on common practice rather than 
on statutes or case law. A state statute, however, may address certain aspects of a trustee identifica- 
tion. In Florida, for example, a deed of real property to “grantee, trustee” or to “grantee, as trustee” 
without additional information about the trust is construed as a grant of a fee simple interest to the 
grantee individually, unless a contrary intention appears in the deed or unless the public records re- 
flect a declaration of trust by the grantee declaring the purposes of the trust and that the property is 
held other than for the benefit of the grantee. FLa. STAT. § 689.07. 

3. When a husband and wife both create revocable living trusts and both are co-trustees of both 
trusts, it is critical chat the trusts do not get accidentally mixed up in the funding process. One ap- 
proach that helps avoid confusion is to list the settlor of the trust as the first trustee named when as- 
sets are retitled. For example, assets funded in to the wife’s trust would be identified as “W and H, 
co-trustees of the W Revocable Trust, dated April 1, 2003,” and assets funded in to the husband’s 
trust would be identified as “H and W, co-trustees of the H Revocable Trust, dated April 1, 2003.” 

4. If the title of the crust includes the date of the trust, it is not necessary to repeat the date. 
5. See Charles Ian Nash, “Funding,” ADMINISTRATION OF TRUSTS IN FLORIDA § 11.2 (3d ed. 2001). 


$2 


CHAPTER 3 


6& Esperti, Peterson, & Cahoone, THE Livinc Trust Worksook 125-26 (2001). 

7. Moy, Lins Trusts Arter THE 1997 Taxpayer RevieF Act 131-32 (1998); Turner, Revoca- 
sie Trusts § 27.2 (2002) 

& See Robert M. Arlen, “Title Problems and Issues,” ADMINISTRATION OF TRUSTS IN FLORIDA § 
14.6134 ed 2001) 

9. If Joe Jomes is transferring an existing life insurance policy owned by him to the trust, the 
policy chould be retitled as indecated. Whether the insurance policy is new or previously existing, the 

10. Esperti, Peterson, & Cahoone, THe Livine Trust WorKsook 126 (2001). 

ii. Haskell, Peerace to tet Lew oF Trusts 19-21 (1975). 

12. To take into account future mergers and acquisitions, the trust agreement should expressly 
provide that, if amy corporate trustee is merged with or transfers substantially all of its assets to an- 
other corporation, or is in amy other manner reorganized or reincorporated, the resulting or crans- 
feree corporation shall become trustee in place of its corporate predecessor. 

13. Moy, Levawe Trusts Artes tit 1997 Taxpayer Rewer Act 7 (1998). 

14. For a discussion of the strategy of listing assets on the property schedule even if ticle has 
not been formally transferred to a trust, see Part D of Chapter 2. 

15. Eg, Ca Peosate Cove § 18100.5; Ore. Laws §§ 128.234-128.246; Nev. Rev. Star. §§ 
164 400-164 440, For an example of a form certification of trustee designed to comply with the Cal- 
fornia statute, see Turner, Revocaste Trusts § 33:6 and Appendix 109 (1999). 

16. Ome. Laws § 128.236, 

17. Cataromia Paorart Cone § 18100.5(d), Ore. Rev. Stat. § 128.238(2). 

18 One. Rev. Star. § 128.242/2), 128.242(3). 

19. Cat. Propart Coon § 18100.5(h). 

2. URC. § GP6(a). 

24. LR. § 671. 

22. Treas. Reg, § 301.6109-1(a\{2). 

23 A crust is taxed in accordance with the rules of subchapter J of the Internal Revenue Code- 
i RA. §§ 641-692. In general, 2 trust is treated as a conduit with respect to income distributed to 
beneficuanes, beneficianes are taxed to the extent income is distributed out to them and the crust is 
taxed on wncomne retained. This treatment is accomplished by allowing the truse to deduct distribu- 
rams to beneficiaries in determining its taxable income. §§ 651, 661. 

24 LAC § 2035{s). 

25. The hemitamons om using 2 durable power of attorney to complete trust funding are dis- 


cused in Part D2 of Chapeer 1. 
26 The necessity for a formal transfer of assets to a trust is discussed in Chapter 2. 
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Overview of the Funding Process 


A. GATHER THE NECESSARY INFORMATION AND DOCUMENTS 


Estate planning with trusts always involves planning with respect to property. There 
are various reasons why an estate planning attorney must have complete and accurate 
information regarding a client’s assets. The nature and value of a client’s assets may 
determine the type of trust or trusts that an attorney will recommend for a client’s es- 
tate plan. The estate plan may not be appropriate if the advice is based on incorrect in- 
formation about the property subject to the plan. The level of detail chat an attorney 
needs about the client’s assets depends on the stage of the planning. In determining 
whether credit shelter trust planning is required for a married couple, for instance, 
the attorney needs to know the type of each asset, the form of ownership, and the ap- 
proximate fair market value. In contrast, more detail is required when it comes time to 
fund the assets into a living trust. At the planning stage, for example, it is sufficient to 
know that the clients jointly own real property having a specific approximate value; in 
order to prepare a deed transferring the property into a living trust, the attorney must 
review a copy of the recorded deed in order to confirm the exact manner in which title 
is held and to access the legal description. 

The attorney can decide the proper time at which to request the detailed asset in- 
formation depending on the particular client’s situation. A typical scenario would in- 
volve a married couple who meet with the estate planning attorney for an initial 
consultation regarding their estate plan. The attorney may make a preliminary rec- 
ommendation that involves use of a trust, and the clients may approve of the plan, ei- 
ther at the time of the conference or after reflection. The attorney may prepare draft 
documents and send them to the clients for review. At that time, it is also appropriate 
to request the detailed information about their assets that will be required to assist 
the clients in funding their crust. A general request to a client to provide complete and 
accurate information about all the property he or she owns is typically too vague to 
elicit all the information required. A list of the specific information needed is gener- 
ally more effective. It is also advisable to use the same comprehensive list for each 
client rather than tailoring the list based on the initial consultation. For example, as- 
sume that client has indicated that he owns bank accounts, real property, and an indi- 
vidual retirement account. If he has an opportunity to review a funding checklist that 
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refers to all kinds of property, the list may jog his memory about a family partnership 
interest or a beneficial interest in a trust or some other asset that was not originally 
disclosed to the attorney. A sample checklist to request complete funding informa- 
tion is set forth in Figure 4.1. 

It cannot be overemphasized chat the time to extract che relevant funding infor- 
mation from the client is prior to the crust execution, a point when the majority of 
clients are still motivated and engaged. After the trust agreement is executed, no mat- 
ter how much the funding process has been stressed in prior counseling, most clients 
seem to feel that che important part has been completed and are resistant to spending 
substantially more ume on the process. 


B. PREPARE FUNDING DOCUMENTS FOR CLIENT EXECUTION 


The documents required to transfer a client’s assets into a living crust should be pre- 
pared in advance of the trust execution and executed immediately after the trust 
agreement is executed. The document required to transfer title to a particular asset 
depends on the nature of the asset and the agency, institution, or company involved in 
the transfer.! Funding documents include deeds, account applications, stock powers, 
assignments, special state or federal government forms, and change of ownership or 
beneficiary forms. Signatures may have to be witnessed, notarized, or guaranteed. 

A considerable amount of advance work may go into the preparation of the fund- 
ing documents, For example, to prepare a deed of a client’s property to a trustee, the 
preparer must have a copy of the recorded deed to the client, be familiar with the re- 
quirements for deeds in the particular state and county, insert any special provisions 
relating to the trustee and crustee powers, proofread the legal description, prepare any 
special forms and transmittal letters to send the deed for recording, and request a 
check to cover the recording fee. In many cases, a special company form is required to 
effectuate a transfer of ownership or a change of beneficiary. The law firm may wish to 
keep on file certain forms that are commonly used. If numerous clients tend to use 
particular banking insticutions and investment firms in the local area, it is helpful to 
maintain a supply of the forms required by those companies. If a particular form is 
needed, then the attorney needs to request the form from the company or its website- 
The attorney should allow time to obtain the form and prepare it before the crust is 
executed. 

It seems hard to fathom that some companies will balk at providing a blank ac- 
count application or change of beneficiary form at the request of a law firm on behalf 
of an estate planning client. But such a refusal occurs with sufficient frequency that it 
should be mentioned here. When this occurs, it is usually more efficient and less ag- 
gravating co ask the client to contact the company rather than to protest the issue 
with the company representative’s supervisors. The least time consuming method is 
for the client to request chat the form be sent directly to the attorney; otherwise, the 
client will receive the form and deliver or mail it to the attorney. 

There are two basic categories of funding documents that the attorney prepares 
to accomplish asset transfers to a trust. The first category comprises deeds, assign- 
ments, and other documents that are prepared by the attorney. Most of these docu- 
ments are generated from basic forms and are then tailored to individual clients. For 
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FIGURE 4.1 
Sample Checklist to Request Asset Information 


PLEASE PROVIDE COPIES OF THE FOLLOWING DOCUMENTS (UNLESS 
ORIGINALS ARE REQUESTED): 


1. Recorded deeds for real property (including condominiums and time shares) 
owned by you, wherever located; 

2. Recorded mortgages encumbering real property that is owned by you; 

3. Statements for each of your accounts, including checking, savings, money 
market, credit union, certificates of deposit, safe deposit box, investment, 
mutual funds, dividend reinvestments; 

4. Original savings bonds or T-Bills; 

5. Recorded or unrecorded mortgages, notes, and financing statements that you 
own or are held by you; 

6. Shareholder agreements, original stock certificates, and corporate books for 
closely held businesses and professional associations; 

7. Partnership agreements to which you are a party; 

8. Operating agreements for limited liability companies of which you are a 
member; 

9. Complete list of assets for any sole proprietorships owned by you; 

10. Certificates for other stock held by you; 

11. Contracts for college tuition and savings programs; 

12. Membership certificates with assignable value; 

13. Trust agreements for trusts in which you have a beneficial interest; 

14. Contracts or deeds to burial plots or spaces; 

15. Life insurance policies and any other policies with a death benefit; 

16. Contracts and most recent statements for annuities; 

17. Statements and information for pension plans, IRAs, Keoghs, annuities, etc.; 
and 

18. Registrations for automobiles, mobile homes, motor homes, boats, airplanes, 
and other personal property for which you have evidence of ticle. 
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example, che attorney will have a form deed of real property to a trustee that contains 
all the special language that the attorney deems advisable for a conveyance to a trustee 
under the particular state law. The form deed also contains blanks or codes for the 
names of the grantor-settlor, grantee-trustee, and legal description. After copying the 
form deed to the client’s computer file, the preparer will fill in the particulars, save 
the completed document, and generate the customized deed. 

Preprinted forms supplied by companies, banking institutions, state agencies, the 
Internal Revenue Service, state taxing authorities, and others make up the other cate- 
gory of funding documents. Preprinted forms contain blanks that must be completed 
by typing or writing in the required information. Formerly, the standard practice of 
law firms was to complete all forms on a typewriter. As computers have proliferated, 
however, the use and availability of typewriters has waned. While some attorneys may 
continue to feel that typing forms is more professional, the standard practice in the 
funding area has gravitated toward handwritten completion of the blanks. Ifa form is 
not typed, however, it is an absolute necessity that the preparer’s handwriting be clear 
and legible. Many companies are now making forms available on their websites, and 
some offer the additional feature of online completion. For example, many Internal 
Revenue Service forms can be retrieved and completed online and then printed out. 
Unfortunately, forms completed online cannot usually be saved either on the website 
or to a disk. 

A practical issue frequently confronted when completing change of ownership or 
beneficiary forms is that the lines provided on the forms do not provide sufficient 
space to fill in all che language required to identify a trustee and trust. For example, a 
form may have a 3-inch line designed to contain the name of an individual owner, but 
a 6-inch line is needed to write or type in the names of the trustee and trust as owner. 
Even more space is required when the crust has more than one co-trustee. The solu- 
tion is to improvise, either by using acceptable abbreviations or by using blank space 
on the form co complete the required information. Another common situation is pre- 
sented by forms that provide a single signature line. If there are co-trustees, it is neces- 
sary to find space and prepare lines for all the co-trustees to sign. 

Numerous examples of completed funding documents appear throughout chis 
book. The stock power of attorney, set forth in Figure 5.28, is an example of a funding 
document generated from a form and customized for a particular client. Form PD F 

1851, utled “Request to Reissue United States Savings Bonds to a Personal Trust,” set 
forth in Figure 5.20, is an example of a preprinted form with the required information 
handwntten in the blanks. Form SS-4, “Application for Employer Identification 
Number,” set forth in Figure 3.3, is an example of a form completed online and 
printed out. The “Account Owner Change” form, set forth in Figure 5.46, illustrates 
how to complete a form that has insufficient space and lines for the required infor- 
mation and signatures. 


C. INITIATE CHANGES OF OWNERSHIP AND BENEFICIARIES 


If the estate planning attorney has obtained all relevant information concerning a 
client's assets and has prepared the applicable funding documents for execution im- 
mediately after the execution of the trust agreement and other estate planning docu- 
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ments, the trust funding process can begin immediately following the execution of 
the estate planning and funding documents. The funding documents should be di- 
vided between the attorney and client on the basis of the next action to be taken. For 
example, the client will be instructed to take a letter of instruction to the bank to re- 
title checking and savings accounts. The client will take the signed letter of instruction 
wich him or her after the trust execution. Similarly, some funding documents require a 
Medallion signature guarantee that cannot be performed at the attorney’s office. 
Those documents are given to the client to take to a qualified institution for signing in 
the presence of the guarantor. The funding documents that the attorney will transmit 
to third parties by mail should be sent out as soon as possible. For example, executed 
deeds are sent to the county for recording in the public records and change of owner- 
ship and change of beneficiary forms are sent to the appropriate companies. 

It is a good idea to contact the client soon after the execution of the estate plan- 
ning and funding documents to reinforce the necessity of funding the trust properly 
and to emphasize the client’s responsibilities in this regard. A sample letter to the 
trust client regarding the funding process is set forth in Figure 4.2. 


D. MONITOR THE PROGRESS 


The estate planning attorney should monitor the progress of the trust funding and 
take any steps necessary to expedite the matter. For example, it may be inconvenient 
for the client to look up all the information that the attorney requests to prepare cer- 
tain funding documents. The attorney needs to remind the client about the need to 
furnish the information. A sample letter to the client regarding outstanding funding 
issues is set forth in Figure 4.3. Similarly, ifa request has been made to a third party to 
retitle an asset, and the third party has not responded to the attorney or the client, it is 
necessary to follow up with the third party to ascertain the cause of the delay. 

The duration of the funding process depends in part on the number and type of 
assets to be funded into the trust as well as the cooperation and ability of the compa- 
nies and other agents who effectuate the changes of ownership and beneficiaries. The 
client’s cooperation is also critical to expediting or extending the process. Some 
clients will take on the funding process as something of a quasi-military mission. 
These clients may take letters of instruction to their banks on the same day as the 
trust is executed and return the next day with copies of the new signature cards. At the 
other extreme are clients who are too busy, preoccupied with matters of greater prior- 
ity to them, or simply lazy or uncooperative. Most clients fall somewhere in between 
the two extremes—willing to cooperate but requiring reminders to keep the process 
moving. 

It should also be noted that the schedules and diligence of the estate planning at- 
torney and his or her staff may also affect the progress of the funding. Several factors 
come into play that may result in delay. If an attorney has a thriving estate planning 
practice and staff members are already fully occupied or working overtime, trust fund- 
ing may be one of the first areas to get put aside or overlooked. Because there is usu- 
ally no official deadline for transferring a client’s assets to a trust, the pressure of 
meeting with new clients, preparing estate planning documents for clients to sign, 
and preparing estate rax returns may cause funding matters to lose priority. A possible 
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FIGURE 4.2 
Letter to Client at Commencement of Funding 


Ms. Cathy Client 
123 Flamungo Drive 
City, State 12345 


RE: Tnust Funding 
Dear Cathy: 


Now that your revocable living trust has been executed, you should transfer to 
your trust all your assets subject to probate. The required steps include, but are not lim - 
ited to, assigning your personal assets to your trust by deed of gift, transferring your real 
property by deed, requesting your banks to retitle your accounts in your name as trustee, 
and notifying your financial advisor or stock broker co transfer your stock and other as- 
sets in your account to your trust. Also, you need to make proper beneficiary designa- 
tions for your life insurance policies, annuities, and individual retirement accounts or 
pension accounts, (There are important tax considerations that you should discuss with 
us prior to doing this.) 


We cannot overemphasize the importance of funding your trust. The main pur- 
poses of your Crust are co protect against your potential disability and to avoid probate of 
the trust assets at your death. Both of these objectives will be frustrated if the trust is not 
funded. Thus, it is imperative that we combine our efforts to ensure that your trust is 
funded in a timely fashion. As we discussed previously, while there is much that we can 
do to assist you with the trust funding, certain steps can only be taken by you, as the 


owner of your property. 


We have gotten off to an excellence scart on the funding of your crust. When you 
signed your crust and other estate planning documents, we also had prepared for your 
signature most of the deeds, assignments, letters of instruction, forms, and other transfer 
documents required to transfer ownership of your property to your trust. We have al- 
ready sent the deeds for recording and have transmitted most of the ocher documents 
chat you signed. At our meeting, you took with you several forms, such as letters of in- 
struction to reritle your bank accounts and the Brokerage Company form for a Medal- 
lion signature guarantee. Please do not hesitate to call if you have any questions about 
these or any other actions that you need to take. 


It is our privilege co assist you with your estate planning. We look forward to 
working with you on the funding of your trust. 


Yours very truly, 


Ann Attorney 
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FIGURE 4.3 
Letter to Client Regarding Outstanding Funding Issues 


Ms. Cathy Client 
123 Flamingo Drive 
City, State 12345 


RE: Trust Funding 
Dear Cathy: 


It has been almost three months since you executed your revocable living trust 
and other estate planning documents on May 1, 2003. In connection with the funding of 
your revocable trust, the following issues are still outstanding and need your attention: 


1. Out of State Checking Account—You advised us that you maintain a 


checking account at City X, State Y, where your summer home is located. If you will 
furnish us with a copy of a recent statement for this account, we will contact the 
bank to find out what steps are required to retitle this account in the name of your 


trust. 


2. ion—It is importante that the 100 outstanding 
shares of your S corporation be retitled in the name of your crust. If you will bring in 
the outstanding stock certificate and the corporate book, we can prepare the 
necessary documentation to effectuate the transfer. 


3. ip—You advised us that you own a 25% interest 
in a general partnership but chat you could not find your copy of the partnership 
agreement. You recommended that we contact Pete Peters, another partner in the 
partnership, at 345-6789, to request a copy of the partnership agreement. We have 
attempted to contact Mr. Peters on several occasions, but he has not returned our 
telephone calls. Please attempt to locate your copy of the agreement or contact 
another of the general partners to request a copy. We need to review the partnership 
agreement to find out whether you can transfer your partnership interest to your 
trust and, if so, whether the consent of the other partners is required. Once we review 
the partnership agreement, we will prepare an assignment of the partnership interest 
and, if necessary, consent forms for execution by the other partners. 


Please call us if you have any questions regarding the above. It is very important 
to complete the funding of your trust and we will be glad to help you in any way we can. 


It is a pleasure to be of assistance. 


Sincerely, 


Ann Attorney 
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psychological factor pertains to the receipt of fees. Clients commonly pay a flat fee for 
an estate planning matter at the time they sign their estate planning documents. Hav- 
ing received the fee, the attorney may wish to leave trust funding in the hands of assis- 
tants while he or she moves on to new matters. If, however, the attorney is unwilling 
to answer questions of staff members or take other necessary steps, the staff member 
will not know how co proceed and the matter will languish. There are also elements of 
tedium and frustration associated with trust funding. Even the interest generated by a 
previously unencountered funding issue may wane rapidly as countless phone mes- 
sages are exchanged, conflicting answers are received, and clients fail to return phone 
calls. When faced with some of these obstacles to completing a client’s funding, it may 
be helpful to recall chat there is a potential deadline for every trust client—the day that 
he or she becomes incapacitated or dies. The attorney can avoid possible disaster by 
completing the funding of trusts in a timely fashion. 


E. TERMINATE THE FUNDING PROCESS 


When all or most of a trust client’s assets have been transferred to the trust, it is time to 
wrap up the funding and conclude the estate planning matter. A good approach is to 
send the client a draft copy of the property schedule listing all of the assets that were to 
be transferred to the trust and noting the status of each asset. Request the client to re- 
view the draft schedule and advise the attorney whether the draft schedule is accurate 
and complete or whether any changes are required.‘ If any asset transfers are outstand- 
ing due to the client’s failure to take some required action, a letter to him or her such 
as that set forth in Figure 4.4 should prompt completion of the required steps. After 
hearing from the client regarding any revisions to the property schedule, the attorney 
can finalize the property schedule, attach it to the original trust agreement, and deliver 
all the original estate planning documents to the client. A sample letter to the client 
transmitting the original estate planning documents is set forth in Figure 4.5. 

Occasionally a client’s participation in the funding process may be so minimal 
that the attorney cannot complete the process. Rather than maintaining an open file 
with the trust funding partially completed, the attorney should make one last effort 
to emphasize the importance of the trust funding to the overall estate plan and advise 
the client that, absent his or her timely cooperation, the file will be closed with assets 
unfunded. The attorney may request a meeting with the client personally to request 
the client’s cooperation in getting the funding back on track. Another alternative is to 
write a letter listing all the remaining actions that the client needs to take in order to 
complete the trust funding and warning the client that, if he or she does not respond 
by a specified date, the attorney will assume chat the client does not wish to retitle the 
remaining assets. If the client does not respond by the specified date, the attorney 
should send the original estate planning documents to the client along with an ap- 
propriate cover letter. 


F. ADVICE TO CLIENT CONCERNING SPECIFIC FUNDING ISSUES 


The estate planning attorney should give some thought to whether and how to me- 
morialize his or her advice to the trust client on the various issues that arise during 
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FIGURE 4.4 


Letter to Client with Draft Property Schedule 


Ms. Cathy Client 
123 Flamingo Drive 
City, State 12345 


RE: — Estate Planning 
Dear Cathy: 


In connection with your estate planning you executed a revocable inter vivos 
trust, will, and collateral documents on May 1, 2003. Since then, we have been working 
together to complete the funding of the trust. 


Please examine the draft property schedule carefully as soon as possible. If an 
item has a small letter “c” by the item number, the change of ownership or beneficiary 
designation for that item has been completed and confirmed. Any item without a small 
letter “c” requires additional information or confirmation as indicated in our notes. If 
you have acquired any assets subsequent to the execution of the trust, please list these as- 
sets and state whether such assets are titled in the name of your trust. Any assets that you 
have disposed of should be deleted. You may indicate any changes or additions directly 
on the schedule and return it to us in the enclosed self-addressed envelope. 


After we have heard from you to verify that the property schedule is correct, or to 
indicate any changes or additions, we will finalize the property schedule and attach it to 


your trust. At that time, we will send you the original documents and binder containing 
copies of all your estate planning documents for easy reference. 


It is our pleasure to assist you with your estate planning. Please let us know if 
you have any questions. 


Yours very truly, 


Ann Attorney 
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FIGURE 4.5 
Letter to Client upon Completion of Funding 


Ms. Cathy Client 
123 Flamingo Drive 
City, State 12345 


RE: Estate Planning 
Dear Cathy: 


Enclosed are the original estate planning documents that you executed on May 
1, 2003. We recommend that you store the original documents in a safe deposit box or 
fireproof safe. Also enclosed for your records is a binder containing copies of all the doc- 
uments, 


Any additional assets you acquire should be titled in the name of the trusc. 
Proper beneficiary designations will need to be made on new life insurance policies, an- 
nuities, pension plans, or individual retirement accounts. When assets are purchased or 
sold, the changes should be noted on the property schedule to keep your records current. 
If you are unsure about the funding of a new asset, please call and we will be happy to ad- 
vise you. 


It was our pleasure to assist you with your estate planning. Please let us know if 
we can help you in the future with this or any other legal matter. 


Yours very truly, 


Ann Attorney 
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the funding of a trust. In some instances, whether to transfer a particular asset to a 
trust involves a consideration of the advantages and disadvantages of transferring the 
asset to the trust or omitting to transfer the asset. For example, homestead creditor 
protection may be forfeited if homestead property is transferred to a trust, even if the 
property owner is the trustee and beneficiary of the trust. The estate planning attor- 
ney should advise the client of the potential risk and offer him or her some guidance 
for proceeding, such as the attorney’s opinion or inclination on the issue or an indica- 
tion of what a majority of clients opts to do. But each client with a revocable living 
trust needs to weigh the desirability of preserving the creditor protection against the 
disadvantage of leaving the property unfunded in the event he or she becomes inca- 
pacitated or dies. 

Suppose a client with no debts or likelihood of future debts elects, after being 
advised of the issues involved, to fund homestead property into a revocable living 
trust. Years later, the client is sued and a substantial judgment is entered against 
him. By that time, it has become established case law that creditor protection of 
homestead property does not extend to property held in trust. The client, having 
forgotten his discussion with the estate planning attorney when the trust was cre- 
ated, is shocked to learn that the judgment creditor can take his home in satisfac- 
tion of the judgment The client begins to wonder what recourse he has against che 
estate planning attorney for placing his homestead property into the trust. If sued 
for malpractice, how does the estate planning attorney prove that she advised the 
client of the risk of losing the homestead creditor protection and that, after consid- 
ering the pros and cons, the client made an informed decision to place the property 
in trust? 

There are various techniques, ranging from informal to formal, for memorializ- 
ing an attorney’s advice to a client. The most informal approach is a reference in the 
attorney’s handwritten notes of a conference or telephone conversation. The notes 
may provide, “Discussed H/S issue; client: go ahead with funding.” A memorandum 
to the file written or dictated by the attorney following the conference is another com- 
mon method for preserving the fact that advice was given. Stepping up in formality, 
an attorney may send a letter to the client chat summarizes the advice that was given 
and the client’s decision. The assumption is that, if the client did not receive the ad- 
vice described in the letter, the client would challenge the statements made and the 
issue could be resolved contemporaneously. The attorney may wish to send the letter 
by certified mail (with or without return receipt requested) and retain the certified slip 
in the file. An even more rigorous approach is to request the client to sign the letter in 
a space provided at the bottom to acknowledge the receipt and understanding of the 
advice and the resulting decision. 

The attorney must exercise discretion in determining whether, how, and when to 
preserve evidence of advice to clients on specific issues. It would be inappropriate to 
request the client to acknowledge every piece of advice given during an estate plan- 
ning matter; moreover, it would appear that the attorney is more concerned with pro- 
tecting himself or herself than representing the client. On the other hand, ifan issue is 
particularly important and the consequences of a decision could be severe, it is en- 
tirely proper to request a client acknowledgment. As to the timing of the memorial- 
ization, the two choices in funding are the point the issue arises and is discussed and 
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FIGURE 4.6 


Letter to Client 
Regarding Changes in Investments 


Ms. Cindy Chent 
STREET 
CITY, STATE ZIP 


RE: Estate Planning 
Dear Cindy: 
Thank you for your note, dated 


It is not necessary for you to update us on routine changes in your investments. 
Ic is important, however, for you to make sure that any new assets are properly titled and 
that proper beneficiary designations are made on any new life insurance or annuities. OF 
course, should there be any significant changes in your affairs, we recommend that you 
consult with us concerning the impact on your estate plan; and we recommend a general 
review every five years or so. 


Based on the information you provided us, your new account with Brokerage 
Firm is properly titled in the name of the trust. For your new annuity, the primary bene- 
ficiary should be “the acting trustee of the Cindy Client Trust Dated September 10, 2001,” and no 
contingent or secondary beneficiary should be designated. To keep your records current, 
we recommend that you make notations on your Property Schedule (attached to the 
back of your trust agreement) to reflect any changes, such as new assets, assets that have 
been sold, or new account numbers. 


Ir is a pleasure to hear from you. Please let us know if you have any questions. 


Yours very truly, 


Ann Attorney 
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the point of completion of the matter. Either time is acceptable so long as the attor- 
ney follows a consistent approach and does not either omit a needed memorialization 
or duplicate the issue with the same client. 


G. ASSETS SUBSEQUENTLY ACQUIRED OR SOLD 


Estate planning clients need to be counseled concerning changes in the property 
transferred to a trust following the initial crust execution and funding. Regarding the 
subsequent acquisition of additional assets, the client should be aware that new assets 
should be titled in the name of the trust from the outset of ownership. For example, if 
a new bank account is opened, the application should be made in the name of the 
trustee of the trust rather than in the client’s name individually. If real estate is pur- 
chased, the sales contract should be prepared in the name of the trustees and the deed 
should designate the trustee as grantee, unless financing considerations require indi- 
vidual ownership at the outset. The client may be furnished with the proper wording 
for titling new assets at the time the trust is executed. As a practical matter, many 
clients will simply call the estate planning attorney or his or her assistant to request 
the proper wording at the time of the subsequent purchase. 

The client should also be counseled to maintain the trust property schedule so 
that it accurately reflects the assets owned by the trust at any point in time. Not only 
is it very convenient for the client to have a list of the trust property, but it is also ex- 
tremely useful when a successor trustee assumes trusteeship upon the incapacity or 
death of the client. Typically, the original trust document with attached property 
schedule is kept in a safe-deposit box for security. The client keeps a copy of the trust 
at home or office for reference. All changes can be made on the copy of the property 
schedule. For example, if a parcel of real property listed on the schedule is sold, the 
client can cross it off and indicate the date of the sale on the copy of the schedule. If 
the client changes investment advisers, the old brokerage account can be crossed off 
and all che relevant information inserted at the bottom of a page. 

Occasionally a trust client will call or write the estate planning attorney to advise 
the attorney of changes in investments. The client can be instructed that it is not nec- 
essary to advise the attorney concerning routine changes in investments or other as- 
sets. A sample letter to a client regarding routine changes in investments is set forth in 
Figure 4.6. 


NOTES 


1. The mechanics of transferring specific assets into trusts are discussed in Chapter S. 

2. The signature formats are described in Part E of Chapter 3. 

3. See www.irs.gov/formspubs/index.html. 

4. Clients typically respond by either calling the attorney's office to indicate any changes or 
noting the changes on the draft property schedule and returning the edited schedule to the attorney 
by mail. The attorney may consider, either as a general rule or for particular clients, requiring the 
client to approve the draft schedule or to make any changes in a signed writing. 
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Funding Trusts with Specific Assets 
by Transfer of Ownership or 
Beneficiary Designation 


The estate planning attorney encounters a seemingly endless array of assets owned by 
clients seeking to establish inter vivos trusts. The Third Restatement of Trusts states 
the basic principle that a trustee may hold in trust any interest in any type of prop- 
erty.! Thus, restrictions or conditions on the transferability of property to trusts arise 
not from any policy of trust law, but from other sources, such as applicable state or 
federal laws, the governing instruments of business entities, and the terms of private 
instruments. This chapter examines the practical transfer of specific assets com- 
monly sought to be transferred by settlors to inter vivos trusts. 


A. REAL PROPERTY 


Ownership of real property is normally evidenced by a deed that contains the name of 
the owner and a legal description of the property and conforms to the state require- 
ments for recorded deeds. The typical trust document authorizes the trustee to pur- 
chase, sell, retain, repair, improve, subdivide, mortgage, and otherwise deal with real 
property. To transfer title to real property to a trust, the settlor as grantor executes 
and records a deed naming the trustee of the trust as grantee.> Special considerations 
are present when the property is located in a state other than the settlor’s state of 
domicile, when the property is subject to a mortgage, and when the property is subject 
to homestead or other restrictions making a transfer impossible or inadvisable. 


1. Real Property Located in State of Domicile 


a. Type of Deed 


An important threshold issue to consider is whether to use a quitclaim deed or a war- 
ranty deed to transfer title to real property to a trust. A quitclaim deed passes to the 
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grantee any interest the settlor has in the property but does not contain warranties re- 
specting the validity or status of the title. In a warranty deed, the grantor promises to 
warrant and defend the grantee’s title and possession in the estate granted.* 

While a quitclaim deed is sufficient co pass a settlor’s interest in real property to a 
trustee, two important considerations weigh in favor of using a warranty deed.5 First, 
a warranty deed preserves the integrity of the chain of title and will not raise ques- 
tions concerning title when the property is ultimately distributed or sold by the 
trustee. Second, depending on the type of title insurance policy used, the recipient of 
a quitclaim deed may forfeit recourse to the settlor’s title insurance policy or prior 
policies.” For example, the American Land Title Association Owner’s Policy defines 
the “insured” as the named insured under the policy and those who succeed to the in- 
terest of the insured by operation of law, such as heirs, distributees, and personal rep- 
resentatives.* The trustee of a living trust does not receive title from the sectlor by 
operation of law and thus is not considered an insured under the settlor’s policy. The 
policy coverage continues in force following conveyance of title only so long as the in- 
sured has liability by reason of covenants of warranty made by the insured in any 
transfer or conveyance.® When a settlor conveys property to a trust using a quitclaim 
deed, there is no warranty made by the settlor-insured that would continue the cover- 
age under the policy. 


b. Conveyancing Requirements 


The client should furnish the estate planning attorney with a copy of the recorded 
deed to a residence or any other real property owned in the state of domicile. If the 
client does not have a copy of the recorded deed, the attorney can obtain one using the 
services of a title company or from county official or Internet records. The recorded 
deed shows the sectlor’s ownership interest in the property, whether the property may 
be subject to a mortgage or any other pertinent restrictions, and the legal description 
of the property. 

When preparing a deed to transfer title to real property to a trustee, the attorney 
should comply with the state and county general requirements for deeds and for che 
recording of deeds.’° Compliance with any state law provisions pertaining specifically 
to the transfer of real property to trusts is also essential.!! Traditionally, it was com- 
mon for an attorney to practice the fields of both estate planning and real estate. Due 
to increasing specialization within the practice of law, today estate planning special- 
ists often are not necessarily authorities in the real estate field. All estate planning at- 
torneys should be familiar with the basic real property conveyancing laws and should 
be able co prepare routine deeds to transfer property to trusts. The non-real estate ex- 
pert should seek the assistance of a real estate attorney with respect to complex or un- 
usual conveyancing issues. 

The potential adverse consequences of failing to observe the requirements for the 
transfer of real property co a trust are illustrated by Estate of Wittmond, an Illinois 
case.'? In 1984, Carl executed a will under which he devised a farm to his longtime 
companion Jane Stewart. Carl’s nephew and attorney, Charles Burch, was residuary 
beneficiary and personal representative under the will. In 1992, Carl created a land 
trust into which he transferred various parcels of real estate. A corporate fiduciary was 
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named trustee of the land trust and Charles was the residuary beneficiary. In 1996, 
Carl executed a deed, prepared by Charles, conveying the farm to the trustee of the 
land trust. At Carl’s direction, Charles did not record the deed and retained ir in his 
custody. When Carl died, Jane claimed the farm property under the terms of the 1984 
will, but Charles contended that the farm property was not part of the estate because 
Carl conveyed it to the land trust during his lifetime. After the dispute over the farm 
property arose, Charles recorded the deed. The court held that the farm was part of 
the estate and subject to the devise to Jane.'3 The deed was ineffective to transfer the 
property to the land trust because it was not delivered to the trustee.'4 
An interesting set of facts is described in DuPont v. Southern Natn'l Bank,'S which 
involved an attempt by a settlor to avoid all or part of an irrevocable trust that he cre- 
ated in 1972 and initially funded wich corporate securities. The trustees of the trust 
were the settlor’s attorney and a corporate fiduciary. In 1973 the settlor executed three 
deeds conveying South Carolina real property to the trustees. The deeds were held by 
the attorney for several years but not formally delivered to the trustees, apparently be- 
cause the settlor’s wife did not renounce her dower rights in the property. The settlor 
continued to pay property taxes on the property following execution of the deeds. 
After the settlor and his wife divorced in 1978, the settlor sought to avoid the trust. In 
response, the trustees in 1979 requested the settlor to execute a consolidated deed to 
the South Carolina property. The settlor refused to sign a consolidated deed and re- 
nounced the earlier three deeds. The trustees then recorded the three deeds without 
the knowledge of the settlor. A federal district court determined that the transfer of 
the realty to the trust was not valid. The Court of Appeals for the Fifth Circuit vacated 
and remanded the trial court’s decision on the ground that the trial court improperly 
denied the trustees an opportunity to present evidence on the validity of the transfer. 
The properly executed deed to a trustee should generally be recorded, and the 
original recorded instrument should be delivered to the trustee for safekeeping.'* Al- 
though a small fee will be required to record the deed, documentary stamps or other 
real estate transfer taxes are generally not payable. Some attorneys advise against 
recording a deed from a settlor to a revocable living crust, either as a general rule or in 
specific contexts. For example, if a lender refuses to consent to a transfer of encum- 
bered property to a revocable living trust, an attorney may advise the settlor to record 
the executed deed to the trust only after the mortgage is satisfied. Another argument 
against recording a deed to a revocable trust relates to facilitating a sale of che prop- 
erty by the settlor. If the settlor sells the property, the unrecorded deed can be de- 
stroyed; the deed can be recorded if the property is not sold and the settlor becomes 
incapacitated or dies. 


c. Drafting Considerations 


The future sale, transfer, or other disposition of the property by the trustee should be 
considered when preparing a deed to a trustee. Third parties dealing with the trustee 
will know from the face of the deed that the trustee is acting in a fiduciary capacity. 
They will need to know whether the trustee named in the deed is still serving as 
trustee and whether the trustee has the power under the terms of the trust to enter 
into the proposed transaction. To facilitate such inquiries, some attorneys include 
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language in the deed that identifies the successor trustees named in the trust agree- 
ment. The powers of the trustee to sell or otherwise dispose of real property can also 
be stated in the deed. If the information in the deed satisfies the third party, then ie 
will only be necessary to verify to the third party that the trust is still in effect and that 
trustee is still acting in the capacity of crustee at the time of the transaction, which 
can be done by affidavit. If the powers of the trustee are not set forth in the deed, or if 
the third party insists on further proof of the trustee’s authority, additional steps are 
required. Common practices include recording the entire trust agreement, recording 
the relevant pages of the trust agreement, or recording an affidavit setting forth che 
relevant language from the crust agreement. Because clients overwhelmingly desire to 
maintain privacy concerning the terms of their trusts, every effort should be made to 
keep the dispositive provisions of the trust out of the public records.!’ 

A state statute may address the statement of trustee powers in a deed to a trustee. 
For example, in Florida, a deed may contain language conferring on the trustee the 
power to protect, conserve, seel lease, encumber, or otherwise manage and dispose of 
the real property described in the deed. When a deed to a trustee contains the speci- 
fied language, a grantee of the trustee is not required to inquire into the trustee’s au- 
thority to engage in the transaction and is protected from claims of beneficiaries or 
their heirs and assignees.'8 

Clients who transfer real property to a living trust typically do not wish to pur- 
chase a new title policy naming the trust as insured because of the additional pre- 
mium expense involved. Should a title problem later arise, the client may regret his or 
her failure to purchase a new title insurance policy if the limits of the existing policy 
are significantly less that the present value of the property. The estate planning attor- 
ney may wish to advise the client of the option of updating the title insurance and 
confirm the discussion in writing to the client. The attorney may wish expressly to 
specify in the deed that neither the attorney nor the attorney’s law firm is issuing an 
opinion regarding the ticle to the property. 


d, Postfunding Mortgages 


Lending institutions may be unwilling to make a mortgage loan when real property is 
owned by a revocable living trust. If real property has been funded into a revocable liv- 
ing trust and the settlor wishes to mortgage the property, the standard technique is 
for the trustee to convey the property by deed to the settlor/beneficiary temporarily 
while the mortgage loan is processed and completed.'? After the closing, the settlor 
can reconvey the real property to the trust by deed. 


2. Real Property Located in Other States 


The client should furnish the estate planning attorney with a copy of the recorded 
deed to any real property owned outside the state of domicile. When a client owns real 
property located in another state, the attorney should have the deed conveying the 
property to the trust prepared or reviewed by an attorney licensed to practice law in 
the state in which che property is located. There are two reasons for involving an ar- 
torney in the other state. First, the preparation of a deed and accompanying advice to 
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the client may constitute the unauthorized practice of law in the state in which the 
property is located. The practice of law is defined by state law, and the scope of the 
practice of law varies among the states.” The preparation of documents and the giv- 
ing of legal advice and consultation on matters pertaining to real estate have been 
held to constitute the practice of law.?! The second reason for having the deed pre- 
pared by an attorney in the other state is chat che estate planning attorney may be un- 
familiar with specific rules regarding the transfer of real property in the other state 
with the result that the deed may be legally deficient. 

There are two ways to handle the preparation of the deed transferring property lo- 
cated in another state to the trust. The first way is to contact an attorney in the other 
state who is knowledgeable about real estate matters and request the preparation of a 
deed to effectuate the transfer of the property to the ruse. If the estate planning at- 
torney and the client are unfamiliar with any attorneys in the other state, an attorney 
can be located through recommendations by other attorneys or by using a legal direc- 
tory. An initial contact with the out-of-state attorney by telephone or e-mail is advis- 
able to make sure the foreign attorney understands the transaction and ascertain the 
fee and recording expenses. The estate planning attorney should advise the client of 
the fees and request the client’s consent to proceed. At this point, the estate planning 
attorney will furnish the other attorney with all the relevant information, including a 
copy of the recorded deed and a designation of how the property should be retitled. A 
sample letter requesting preparation of a deed is set forth in Figure 5.1. The out-of- 
state attorney will prepare the deed and return it to the estate planning attorney for 
execution. Then the estate planning attorney will return the executed deed to the out- 
of-state attorney, who will have it recorded and returned to the estate planning attor- 
ney. A sample letter transmitting the executed deed is set forth in Figure 5.2. 

Some estate planning attorneys prefer to prepare a deed and send it to an out-of- 
state attorney to review for conformity with the requirements of the other jurisdic- 
tion. The attorneys who use this approach believe that che attorney’s fee for reviewing 
a deed may be less than the fee for preparing a deed. In practice, however, most attor- 
neys would prefer to prepare a deed than to review a deed, and the fees for preparing 
and reviewing deed are basically the same. 

A client may resist the involvement of another attorney in the funding process of 
the out-of-state realty. A client may even seek to convince the estate planning attorney 
to prepare the deed in order to avoid another legal fee or because the client is unfa- 
miliar with the out-of-state attorney. A client may also decide not to transfer the out- 
of-state real property because of the additional cost. The estate planning attorney 
should firmly counter any such resistance and strongly advise the client against leav- 
ing the out-of-state property out of the trust. If the client dies owning property in an- 
other state, an ancillary probate will generally be required; moreover, even if all the 
client’s other assets were transferred to the trust, eliminating the necessity for a pro- 
bate in the state of domicile, a probate may nevertheless be required in order to ap- 
point a personal representative to initiate the probate in the foreign jurisdiction.”2 
Thus, by taking a few simple extra steps when a trust is created, more complicated and 
costly additional steps upon the client’s death can be avoided. 

While arranging for funding into crusts of out-of-state property is relatively 
straightforward, attempting to retitle property located in another country is prob- 
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FIGURE 5.1 


Letter Requesting Preparation of Deed to Trustee 


Jane Roberts, Esquire BY FACSIMILE TRANSMISSION 
123 Main Street 
City, Foreign State 12345 


RE: Joe Doe and Mary Doe Estate Planning 
Dear Ms. Roberts: 


Pursuant to our telephone discussion yesterday, transmitted herewith as an en- 
closure is a copy of the recorded deed to property owned by Joe Doe and Mary Doe and 
located in First County, Foreign State. As part of their estate planning, Mr. and Mrs. Doe 
have created a revocable living trust into which they will transfer their assets. We would 
appreciate it if you would prepare a deed to retitle the property in the names of “Joe Doe 
and Mary Doe, Co-Trustees, of the Doe Family Trust Dated May 3, 2003.” If you will send the 
deed to us, we will supervise the execution of the deed and return it to you for recording. 


This will confirm that the fee for your services in connection with the prepara- 
tion and recording of the deed will be $___, and that you will send your statement for 


these services directly to Mr. and Mrs. Doe at their State address. 


Please let us know if you need additional information or have any questions. We 
very much appreciate your help in this matter. 


Yours very truly, 
Ann Attorney 
Enclosure 


cc: Mr. and Mrs. Joe Doe (by U.S. Mail without enclosure) 
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FIGURE 5.2 
Letter Transmitting Signed Deed 
Jane Roberts, Esquire 


123 Main Street 
City, Foreign State 12345 


Re: Joe Doe and Mary Doe Estate Planning 
Dear Ms. Roberts: 

Enclosed is the original deed executed today by Mr. and Mrs. Doe. Please have 
the deed recorded as required by Foreign State law. Unless we hear otherwise from you, 
we will assume that the conveyance is effective on the date of signing, notwithstanding 
that che deed will be recorded at a later date. If you will return the original recorded deed 


to us, we will give it to the Does with all their other original estate planning documents. 


As we discussed, please send the statement for the fee for your services to Mr, and 
Mrs. Doe at their State address. 


We very much appreciate your assistance in this matter. 
Yours very truly, 
Ann Attorney 
Enclosures 


cc: Mr. & Mrs. Joe Doe (without enclosures) 
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lematic. Considerations include whether the client travels to the location, whether the 
client has family members or an attorney there, whether the country recognizes prop- 
erty ownership by a trustee or trust, the complexity of retitling property in the coun- 
try, laws that may restrict the transfer of property outside the family, and the degree of 
political stability or unrest there. 


3. Property Subject to Mortgage 


Before transferring real property to a trust, an attorney should ascertain whether the 
property is subject to a mortgage or other encumbrance. The client should supply a 
copy of the recorded mortgage for the attorney to examine. The information contained 
on the recorded mortgage is needed for a couple of purposes. In all cases, the deed of 
the encumbered property to the trust should be made subject to the mortgage. In ad- 
dition, the attorney should ascertain whether the mortgage contains provisions, such 
as a due-on-sale clause, that would be triggered by a transfer of the property. Both is- 


sues are discussed below. 


a. Transfer of Property Subject to Mortgage 


If property is mortgaged, the deed transferring the property to the trust should ex- 
pressly state that the transfer is subject to the mortgage. The mortgage should be par- 
ticularly identified by references to the original lender and the book and page or other 
references of the public records where the mortgage was recorded. If the attorney is 
aware that the mortgage has been assigned, the words “as assigned” may be appended 
as well.23 

The attorney should consider whether to notify the lender that the mortgage 
property was transferred to the trust. A sample letter for this purpose is set forth in 
Figure 5.3, Because the settlor remains personally liable on the mortgage notwith- 
standing the transfer co the trust, the attorney may decide that such notification is an 
unnecessary step. 


b. Due-on-Sale Clauses 


A due-on-sale clause authorizes a lender to declare due and payable sums secured by a 
mortgage if all or part of the property securing the loan is sold or otherwise trans- 
ferred without the lender’s consent. The typical due-on-sale provision is broadly 
drafted to apply in che event of any voluntary or involuntary sale, transfer, assign- 
ment, or other conveyance of a legal or equitable interest in the mortgaged property. 
Thus a transfer of property by the owner to the owner’s revocable living trust is a 
transaction that is covered by the literal language of the common due-on-sale clause. 
If the mortgage has a due-on-sale provision, the steps required before transferring the 
real estate to a trust depend on whether the property is covered by the federal pre- 
emption statute. 

The Garn-St. Germain Depository Institutions Act of 1982 preempts lenders 
from enforcing due-on-sale restrictions in the case of certain exempt transfers. The 
protection applies in the case of a real property loan secured by a lien on residential 
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FIGURE 5.3 


Letter Notifying Lender of Transfer 


[NAME AND ADDRESS OF LENDER] 
RE: Loan Number* 
Ladies and Gentlemen: 


We represent Bob Borrower. As part of his estate planning, Mr. Borrower has 
transferred the real property subject to the above-referenced mortgage to an inter vivos 


trust. 


The transfer of property to the trust was subject to the mortgage and Mr. Bor- 
rower remains liable on the mortgage. The use and occupancy of the property as [residen- 
tial, rental, commercial] property will remain the same. 


A copy of the recorded deed is enclosed for your records. 


Yours very truly, 


Abe Attorney 
Enclosure 


cc: Mr. Bob Borrower (without enclosure) 
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real property containing less than five dwelling units, including a lien on stock allo- 
cated to a dwelling unit in a cooperative housing corporation, or on a residential man- 
ufactured home.’5 The exempt transfers include a transfer into an inter vivos trust in 
which the borrower is and remains a beneficiary and which does not relate to a trams- 
fer of rights of occupancy in the property.” Following the transfer of the property to 
the crust, the due-on-sale clause will continue to be valid and enforceable in the event 
of a future transfer by the trustee.?’ 

Under the Garn-St. Germain Depository Institutions Act, the term “lender” refers 
to a person or government agency making a real property loan or any assignee Or trams- 
feree, in whole or in part, of such person or agency.”® In the case of In re Black,?° a fed- 
eral district court considered the meaning of the term “lender.” The case involved 
mortgaged real property that was transferred from a husband to a wife pursuant to a 
property settlement agreement. Both the property and the transaction were protected 
under the Act. When the wife defaulted on the mortgage, the lender, a large private 
banking institution, obtained a foreclosure judgment. Before the foreclosure sale, the 
wife filed for bankruptcy protection under Chapter 13 and the lender was stayed from 
foreclosing, The lender sought to avoid the stay, arguing that there was no default sub- 
ject to the bankruptcy because, under a due-on-sale provision, the balance due became 
immediately due and payable when the property was transferred to the wife. The wife 
claimed that the Act prohibited the lender from enforcing the due-on-sale clause. The 
Black court ruled that the Act did not apply because the mortgagee was not a lender 
within the meaning of the Act.*° According to the court, the mortgagee was neither a 
“person” nor a “government agency” within the meaning of the statute.3! Without cit- 
ing any authority for its conclusion, the court apparently construed the term “person” 
as referring solely to individuals, and not to corporations such as the mortgagee in the 
case. The court ultimately ruled in favor of the wife, however, because the mortgagee 
had not attempted to enforce the due-on-sale clause prior to the bankruptcy filing.?? 

The term “person” is not defined in the Garn-St. Germain Depository Institu- 
tions Act. In common statutory usage, however, the term is not generally limited to 
individuals, but includes entities as well. For example, for purposes of the federal law 
thar sets forth lending limits for national banking associations, the term “person” is 
defined to include an individual, sole proprietorship, partnership, joint venture, asso- 
ciation, trust, estate, corporation, and similar entities or organizations.33 Similarly, 
the Internal Revenue Code defines the term “person” to include an individual, trust, 
estate, partnership, association, company, or corporation.*4 The limitation of the 
term “person” in the Black case to individuals appears to be an overly narrow con- 
struction that is inconsistent with the use of the term in other contexts. Moreover, the 
exclusion of nongovernment corporate lenders from the scope of the Act seems in- 
consistent with the purpose of the Act, which is to alleviate the harshness of due-on- 
sale clauses in part by preempting enforcement of the clauses in certain transactions 
involving residential realty. 

When a transfer of residential realty is protected by the federal preemption 
statute, the attorney should consider whether to notify the lender of the transfer to 
the trust. A sample letter for this purpose is set forth in Figure 5.4. Because notifica- 
tion of the lender is not required to qualify for protection under the Act, the attorney 
miay decide thar such notification is an unnecessary step. 
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FIGURE 5.4 


Letter Notifying Lender of Exempt Transfer 


[NAME AND ADDRESS OF LENDER] 
RE: Loan Number* 
Ladies and Gentlemen: 


We represent Bob Borrower. As part of his estate planning Mr. Borrower has 
transferred the real property subject to the above-referenced mortgage to an inter vivos 


trust. 


The property transferred is residential real property containing less than five 
dwelling units. Mr. Borrower is and remains a beneficiary of the trust, and the transfer 
did not involve a transfer of rights of occupancy in the property. The transfer was subject 
to the mortgage and Mr. Borrower remains liable on the mortgage. Under Section 1701j- 
3(d)(8) of the Garn-St. Germain Depository Institutions Act of 1982, the due-on-sale 
provision in Clause * of Article* of the mortgage is not enforceable by reason of the 


transfer, 
A copy of the recorded deed is enclosed for your records. 


Yours very truly, 


Abe Attorney 


Enclosure 


cc: Mr. Bob Borrower (without enclosure) 
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If a transfer of mortgaged real property (such as commercial property or residen- 
tial property with five or more dwelling units) is not protected by the Garn-St. Ger- 
main Depository Institutions Act and the mortgage contains a due-on-sale clause, the 
attorney should advise the client that acceleration of the balance due could be trig- 
gered by the transfer to the crust unless prior written assurance is obtained from the 
lender that the clause will not be invoked. A sample letter requesting lender approval 
of a transfer of encumbered realty to a trust is set forth in Figure 5.5. Mortgage 
lenders routinely approve requests not to enforce a due-on-sale clause on the transfer 
of realty to a revocable trust. Because there is always a possibility that a particular 
lender may not cooperate, however, the executed deed should be held in the attorney’s 
file for recording after consent is secured. 


4. Special Considerations 


a. Homestead Issues 


Creditor Protection. Homestead property is commonly subject to protection from 
seizure for the claims of creditors under state law.‘ A personal residence and a speci- 
fied acreage of surrounding land generally constitutes a homestead property; a home- 
stead interest may also be expressed as a specific dollar amount. Before transferring 
homestead property to a trust, it is essential for the attorney to consider the possible 
impact of the transfer on the homeowner’s creditor protection. 

In re Bosonetto® considered the protected status of Florida homestead property 
that was owned by a revocable living crust. Florida’s constitution contains a broad ex- 
emption from creditor's claims for homestead property owned by a natural person.37 
The defendant invoked the constitutional homestead protection to avoid the claim of 
a judgment creditor. After evaluating a series of transactions involving the sale of 
Michigan property, the defendant's creation of a revocable living trust, the assign- 
ment of a contract for deed on the Michigan property to the trust, and the reinvest- 
ment of the sales proceeds into a Florida residence, the federal bankruptcy court 
decided thar the defendant's Florida property was owned by her revocable living trust, 
either outright or under a resulting crust. Literally construing the Florida constitu- 
tion, the court then held, without citing any supporting authority, that the home- 
stead protection was not available to the defendant because the trust was not a 
natural person. Although the Bosonetto case was decided by a bankruptcy court and is 
not binding on the Florida courts, the holding in Bosonetto has created uncertainty in 
Florida regarding the status of creditor protection when homestead property is trans- 
ferred to a trust. 

In contrast to the uncertainty in Florida, clarity prevails in New Hampshire, 
which has a statute directly addressing the homestead right when property is trans- 
ferred co a revocable trust. The New Hampshire law provides:38 


A conveyance of real property by deed to one or more trustees of a 
revocable rust shall not result in the loss of homestead rights of any 
person executing the deed (unless the deed contains an express re- 
lease of homestead rights by such person) provided that such re- 
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FIGURE 5.5 


Letter Requesting Lender’s Waiver 


[NAME AND ADDRESS OF LENDER] 
RE: Loan Number* 
Ladies and Gentlemen: 


We represent Bob Borrower. As part of his estate planning, Mr. Borrower wishes 
to cransfer the real property subject to the above-referenced mortgage to an inter vives 
trust. 


The transfer of property to the trust will be subject to the mortgage and Mr. Bor- 
rower will remain liable on the mortgage. The use and occupancy of the property as [resi- 
dential, rental, commercial] property will remain the same. A copy of the proposed deed 


is enclosed for your review. 


Clause * of Article * of the above-referenced mortgage provides that (QUOTE 
OR SUMMARIZE DUE-ON-SALE CLAUSE]. 


We request that you confirm to us in writing that you consent to the proposed 
transfer to the trust and that the transfer will not cause all or any part of the balance due 
co become immediately due and payable under Clause * of Article *. 


Please do not hesitate to contact the undersigned if you have any questions re- 
garding the proposed transfer. 


Yours very truly, 
Abe Attorney 
Enclosure 


ce: Mr. Bob Borrower (without enclosure) 
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tained homestead rights in any such property shall not be enforce- 
able against any other person to the extent such other person ac- 
quired an interest in or lien on the property after its conveyance into 
the trust without having notice of the revocability of the trust. Such 
notice may be given by the inclusion of the word “revocable” in the 
name of the trust as recited in the deed, or by the recitation in 
the deed or a subsequently recorded document that at the time of the 
conveyance the trust was a revocable trust. 


The fact that homestead creditor protection will be lost upon transferring the 
property to a trust, or the fact that the protected status may be uncertain, does not 
necessarily mean that homestead property should be left out of a trust. The present 
and future significance of protecting the homestead from creditors’ claims depends 
on the client’s individual circumstances. For example, a wealthy retired individual 
with a good umbrella liability insurance policy and no debt may determine that the 
protection against incapacity afforded by a revocable living trust is more valuable 
than protecting his homestead property against unlikely future claims of creditors. 
In contrast, a young neurosurgeon whose home represents a considerable portion of 
her net worth may be far less concerned with providing for incapacity or avoiding 
probate than with protecting her assets against potential malpractice judgments. The 
important point is that the attorney advises the client of the potential risks associ- 
ated with funding homestead property into a trust so that the client can make an in- 
formed decision.* 

Family Protection. To promote a policy of protecting families on the death of a 
breadwinner, some states allow a surviving spouse and minor children an interest in 
homestead property, such as a life estate, the right to occupy the home until the oc- 
currence of a specified event, or a fee simple interest.° The interests of the spouse and 
minor children may affect both inter vivos and testamentary transfers of the home- 
stead property. Before transferring homestead property to a trust, it is essential for the 
attorney to consider whether any family protection measures prevent the transfer. For 
example, if a homeowner has minor children, it may not be possible for the home- 
owner to transfer the property to a revocable living trust until all children reach the 
age of majority. The attorney should also consider to what extent and how the pro- 
tected family members can waive their homestead rights in order to accommodate the 
estate plan. Of course, minor children are not legally competent to waive their rights. 
If there are no minor children, however, a homeowner may be able to transfer home- 
stead property to a revocable living trust if the spouse waives his or her homestead 
rights by joining in the deed, by marital agreement, or by another authorized method. 


b. Property Tax Exemptions 


The estate planning attorney should consider the impact, if any, of the transfer of a 
residence to a trust on state property tax exemptions that may be available for resi- 
dential or homestead property. Exemptions may include a specified amount for 
homestead property as well as smaller amounts for veterans and former prisoners of 
war. To preserve the exemptions, a settlor may have to record the trust document or 
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furnish a copy of the trust document to the local property tax officials; however, the 
alternative of recording or furnishing a memorandum of trust or other trust sum- 
mary may be available. 

The attorney should also advise the client whether it is necessary to reapply for 
the exemptions following a transfer of homestead property to a trust and, if so, the 
deadline for submitting the application. A client who loses the property tax exemp- 
tion, even for one year, by forgetting to reapply for the exemption tends to be highly 
disgruntled. Thus, if a reapplication is necessary, the attorney should record the deed 
transferring the homestead and return the original deed and any other documents re- 
quired to reapply to the client as soon as possible. A sample letter to a client transmit- 
ting the recorded documents and explaining the required procedure is set forth in 
Figure 5.6. 


c. Property Insurance 


The estate planning attorney should consider whether a transfer of real property to a 
trust will affect coverage under a homeowner's or other property insurance policy. In 
the case of the settlor’s residence, the coverage is generally not affected so long as the 
settlor continues to reside in the home.*! There are steps that an attorney may con- 
sider, depending on the particular property and the degree of precaution the attorney 
wishes to take. One option is to advise the client to contact the insurance agent, ex- 
plain the proposed transfer of property and its purposes, and inquire about the im- 
pact on the insurance coverage. An alternative approach is to notify the insurance 
agent that the property was transferred and state that the client will assume that the 
policy coverage will not be affected unless advised otherwise. Some attorneys recom- 
mend naming the crust as an additional insured under the existing policy.*? If the pol- 
icy coverage would be adversely affected by the transfer of the property to the trust, 
the policy can be transferred to, or reissued in the name of, the trustee of the crust. 
Many estate planning attorneys will simply transfer the property without taking any 
special steps concerning the insurance coverage. 


d. Condominiums 


Ownership of a condominium is evidenced by a deed. The interest includes a condo- 
minium unit and an undivided interest in the common elements, as set forth in a 
declaration of condominium. Accordingly, a settlor may convey an interest in a con- 
dominium to a trust by deed. 

The attorney should review the articles of incorporation and by-laws of the con- 
dominium association to ascertain whether consent of the board of directors is re- 
quired for a transfer of a unit. The governing documents may authorize owners to 
transfer their interests to their revocable living trusts. If consent is required, the pru- 
dent approach is to seek the board’s approval. The board will generally consider the 
issue at a regular meeting, so it is probably wise for the client to submit a written re- 
quest and appear at the meeting to answer any questions that the board may have. A 
perennial concern among condominium owners and management is that too few 
units will be owner occupied and too many units will be leased to tenants. If the per- 
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FIGURE 5.6 


Letter Regarding Property Tax Exemption 


Ms. Cathy Client BY CERTIFIED MAIL 
123 Main Street RETURN RECEIPT REQUESTED 
City, State 12345-6789 

RE: Homestead Property Tax Exemption 


Now that you have transferred ownership of your homestead property from your 
individual name to your trust, you must reapply for your homestead exemption. The last 


day to reapply is March 1, 2004, but we suggest that you take care of this matter as soon 
possible so that it does not get inadvertently overlooked. When you go to the property 
appraiser’s office, take with you a copy of your recorded Conveyance Deed to Trustee, 
your original recorded Memorandum of Trust, and a copy of your trust. Enclosed is a 
highlighted copy of a form letter from the property appraiser's office that describes the 
application procedure and the additional items you will need to present. 


The following original documents are also enclosed: 


1. Conveyance Deed to Trustee, recorded in Official Records Book 2468, Page 
1357, Public Records of Capital County, State; and 


2. Memorandum of Trust, recorded in Official Records Book 2468, Page 1360, 
Public Records of Capital County, Srate. 


After you reapply for the homestead exemption, the original documents should be 
placed in a safe deposit box or other secured location for safekeeping. 


Please let me know if you have any questions regarding the refiling procedure. Ic 
is our pleasure to assist you with your estate planning. 


Yours very truly, 


Ann Attorney 
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centage of leased units is high, lenders may be unwilling to finance purchases of units, 
which adversely affects the value of the units as well as the ability to resell them. When 
a client owns and occupies a condominium unit, a transfer to a revocable living trust 
will not change the unit’s status as owner-occupied. Thus the board will have no rea- 
son to deny the request. Nevertheless, tales of arbitrariness, pettiness, or worse 
abound when it comes to condominiums. Some attorneys with experience in this field 
take the position that seeking board approval of a transfer to a trust is likely to raise 
more problems than it will solve. Moreover, if the condominium association finds out 
about the transfer and questions it, the matter can usually be resolved by furnishing 
the board with the name of the person entitled to vote for the unit and other infor- 
mation that it requires. As is frequently the case in funding matters, the attorney will 
have to evaluate not only the technical transfer requirements but also the surround- 
ing circumstances in advising the client how to proceed. 


e. Time Shares 


Ownership of a time share is generally evidenced by a deed. The interest in real prop- 
erty entails che right to occupy a specific unit for a specified week or weeks during 
each year. For example, the legal description of a time share may be “Unit Week Num- 
bers 51 and 52 in Condominium Parcel Number A-156 of SEABREEZE RESORT & 
RACQUET CLUB, a Condominium, according to the Declaration of Condominium 
thereof.” The attorney should examine the ownership agreement to determine 
whether consent is required for the transfer of a time share. Once consent is obtained, 
the time share can be conveyed by deed.4 
A fee is typically charged when ownership of a time share is transferred, even if the 
transfer is to a revocable trust of an existing owner. Depending on the resort or vaca- 
tion property involved, some clients proclaim that the administrative fee is more than 
the time share is worth. Such clients are very reluctant to proceed with che transfer, 
particularly if the property is located in another state and it will be necessary to find 
an attorney in that state to prepare the deed. If the client decides not to transfer a time 
share, the estate planning attorney should confirm in writing that the client elected 
not to transfer the time share after being advised to the contrary.*5 


5S. Cooperative Housing Corporations 


An interest in a cooperative housing corporation is evidenced by a stock certificate 
and a lease of a dwelling unit. If certain requirements are met, tenant-stockholders in 
a cooperative housing corporation are allowed to deduct their proportionate shares 
of the corporation’s expenses for real estate taxes and interest on indebtedness in- 
curred to acquire or improve the property.‘ 

The articles of incorporation or by-laws of a cooperative housing corporation 
generally require prior approval by the board of directors of a proposed transfer of 
ownership. Thus a sectlor must seek board approval before transferring an ownership 
interest in a cooperative housing corporation to a trust. Once approval is obtained, 
the stock certificate can be retitled in the name of the trust and the lease of the 
dwelling unit can be assigned to the trust.4” 
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6. Leases 


A party’s interest in a lease of real property can be assigned to a living trust of the les- 
sor or the lessee unless the terms of the lease prohibit the assignment. The attorney 
should request a copy of the lease agreement to review the rights of the parties con- 
cerning assignment. Most leases either expressly permit assignment by the lessor or 
do not address the issue of assignment by the lessor. Thus, if a client owns real prop- 
erty and leases it to a tenant, it is usually permissible for the client to assign his or her 
interest in the lease to a living trust. A sample “Assignment of Lease” is set forth in 
Figure 5.7. In contrast, most leases either expressly prohibit assignment and subleas- 
ing by the lessee or permit assignment with landlord’s consent. Thus, if the client is a 
lessee, it may not be possible to assign his or her interest under the lease to a living 
trust. If the lease is renewed, the landlord may be willing to substitute the trustee of 
the trust for the lessee individually at that time. 

Because an assignment of lease pertains to real property, it should be prepared for 
execution according to the requirements for the execution of deeds. If the original 
lease was recorded, the assignment should contain the appropriate references to the 
public records for the lease and the assignment should also be recorded. If a landlord 
assigns his or her interest in a lease to a revocable living trust, the tenant should be ad- 
vised to make future rental payments to the trustee. A sample letter notifying a tenant 
about the assignment is set forth in Figure 5.8. 


7. Oil, Gas, and Mineral Interests 


Oil, gas, and mineral interests can be transferred to a crust. The procedure for 
changing ownership of the interest from the settlor to the crust depends, inter alia, 
on the nature of the interest, the operator, and the state in which the production 
occurs. 

The right to explore and develop gas and oil on a particular tract of land is ac- 
quired by lease. The working interests may include operating as well as nonoperating 
interests. Assume that a client owns a nonoperating working interest. The first step 
may be to contact the independent oil company that operates the wells to request an 
assignment form. After the assignment of working interest has been properly exe- 
cuted by the client, ic may need to be recorded in the public records of the county and. 
state where the production occurs. After receiving a copy of the recorded assignment, 
the oil company will furnish a division order for the interest. Upon receipt of the 
signed division order, the oil company will finalize the transfer on its records and all 
furure payments will be sent to the trustee. If a working interest was acquired by lease 
from a state or the federal government, approval of the appropriate government 
agency must generally be obtained before the interest can be assigned. 

Both landowner’s royalties, which are retained by the lessors, and overriding roy- 
alties, which are carved out of the working interests, entitle the owner to a share of 
gross production. Royalty interests are generally transferred by assignment. Whether 
recording is mandatory or optional, royalty assignments are generally recorded in the 
applicable public records. 
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FIGURE 5.7 


Assignment of Lease 


ASSIGNMENT OF LEASE 


For good and valuable consideration, the undersigned, JOE JONES (“Assignor’), 
hereby assigns all his interest under that certain Lease Agreement, dated October 1, 2002, 
between Tad Tenant, as Tenant, and Assignor, as Landlord, as recorded in Official 
Records Book 1234, Page 5678, of the Public Records of County, State, to JOE JONES, 
AS TRUSTEE OF THE JOE JONES TRUST DATED MAY 1, 2003. 


DATED this May 1, 2003. 


WITNESSES: 


JOE JONES 


[NOTARY PROVISION] 
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FIGURE 5.8 
Letter Notifying Tenant about Assignment 

Tom Tenant 

123 Maple Street 
City, State 22222 

RE: Assignment of Lease Agreement 

Dear Mr. Tenant: 


We represent Joe Jones, landlord under the Lease Agreement, dated October 1, 
2002. This letter will notify you that Mr. Jones has assigned the Lease Agreement to Joe 
Jones, Trustee of the Joe Jones Trust Dated May 1, 2003. Please make all future rental 
payments payable to “Joe Jones, Trustee of the Joe Jones Trust Dated May 1, 2003.” The address 
will remain the same. 


Please Jet us know if you have any questions. Thank you for your attention in 
this matter. 


Yours very truly, 


Ann Attorney 
ce: Mr. Joe Jones 
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B. TANGIBLE PERSONAL PROPERTY 
1. Ownership Certified in Writing 


a. Automobiles 


Practices of attorneys vary concerning the transfer of automobiles to a revocable inter 
vivos trust. Ifan automobile is to be included in a trust, the vehicle must be registered 
in the trustee’s name.*® The registration may require payment of the standard title, 
registration, and impact fees for the applicable state and county. A sales or excise tax 
may also apply upon the transfer from the settlor to the trustee. The insurance com- 
pany should be notified of the transfer and any required changes to the policy imple- 
mented. If a client is reluctant to incur the additional expense of transferring title to a 
vehicle and expects to purchase a new vehicle in the near future, the client may prefer 
to leave the existing vehicle in his or her name until it is sold and then title the new ve- 
hicle in the name of the trustee from the outset. 

Some states have a special procedure from transferring title to a decedent’s auto- 
mobile at death that does not involve a formal probate proceeding.‘ In such cases, 
some attorneys recommend leaving title to automobiles out of a living trust because 
of the relative ease of transfer at death. Some states have a special expedited or abbre- 
viated probate for small estates. For example, a summary administration may be avail- 
able if the value of the entire probate estate does not exceed a specified amount. 

Notwithstanding the cost of transferring an automobile to a living trust, attor- 
neys should exercise caution in advising clients to retain title to automobiles in their 
own names. If the attorney is relying on a summary administration to pass title to an 
automobile at the settlor’s death, several factors must be considered. First, it is pos- 
sible that, due to the value of the automobile at death combined with the value of 
other property that may be left out of the trust either intentionally or inadvertently, 
the summary procedure may be unavailable and a full probate required. Even if the es- 
tate qualifies for the summary procedure, there will be some fees incurred in filing the 
petition for the summary administration. More important, a revocable living trust is 
designed to accomplish the dual purposes of providing for the settlor’s incapacity and 
avoiding probate. Even if probate can be avoided for an automobile by a special pro- 
cedure or summary administration, the possibility that the client may become inca- 
pacitated cannot be overlooked. If the client has not appointed an attorney-in-fact 
under a durable power of attorney, or if the state agency resists the use of a durable 
power of attorney to sell a vehicle, it may be necessary to appoint a guardian in order 
to sell or otherwise transfer the incapacitated client’s automobile. If a client elects not 
to transfer title to an automobile co a revocable living trust, the attorney may wish to 
confirm the decision in writing with an explanation of the potential issues that may 
be raised by omitting the automobile from the trust. 


b. Motor Homes 


Motor homes are treated like automobiles for purposes of title registration. The 
transfer of automobiles to a living trust is discussed in Part B.1.a of this Chapter. 
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c. Mobile/Manufactured Homes 


The requirements for transferring mobile or manufactured homes to a trustee vary 
widely among the states! A threshold issue is whether the mobile or manufactured 
home is treated as real or personal property under the applicable state law. If the 
home is considered realty, an additional question is whether title to the home is trans- 
ferred from the client to the trustee by deed or by another means.*? If the home is 
treated as personalty, then a state agency, such as a department of motor vehicles, may 
issue a form of registration that can be transferred like an automobile registration. 

For example, in Florida, title to a mobile home is evidenced by a certificate of ticle 
similar to the certificate of title to a motor vehicle.S? A mobile home is taxed as real 
property if the owner of the mobile home is also the owner of the land on which the 
mobile home is permanently affixed.“ A mobile home that is not taxed as real prop- 
erty must have a current license plate.’ If che owner of a mobile home affixed to land 
desires to transfer the land and mobile home to a revocable living crust, the attorney 
should prepare a deed to transfer the land and a new certificate of title should be is- 
sued in the name of the trustee to transfer title to the mobile home. 

Some states have a particular agency or department that oversees mobile or manu- 
factured homes. In Texas, for example, manufactured housing is regulated by the 
state’s Department of Housing and Community Affairs.°° Titles to manufactured 
homes are issued through the Manufactured Housing Division. To transfer title of a 
manufactured home to a revocable living trust, the settlor must submit the original 
title, an application for a manufactured home title, and, depending on whether the 
home is being moved and whether there is a lender, an affidavit and several other 
forms.” 


d, Boats 


The requirements for transferring a boat to a revocable living trust depend on 
whether the boat is a documented vessel or a locally registered vessel. The transfer re- 
quirements for both categories of boats are discussed below. 


i. Federally Documented Vessels 


Certain larger boats are documented with the United States Coast Guard, which is a 
form of national vessel registration.*8 In general, documented vessels must be wholly 
owned by a citizen or citizens of the United States.5® When applied to a trust, the citi- 
zenship requirement mandates U.S. citizenship for all trustees and all beneficiaries 
with an enforceable interest in the crust. To register a documented vessel in the 
name of a trustee, the following must be submitted to the Coast Guard:6! 


(1) Application for Initial Issue, Exchange, or Replacement of Certificate of Doc- 
umentation; Redocumentation (CG-1258); 

(2) Bill of Sale (CG-1340) (original and one copy); 

(3) Present owner’s Certificate of Documentation; 

(4) If the vessel is subject to a mortgage, Consent of Mortgagee (CG-4593); and 

(S) Applicable fee, payable to U.S. Coast Guard, or credit card authorization. 


Funding Trusts with Specific Assets 89 


A sample completed Coast Guard application is set forth in Figure 5.9. A sample 
Coast Guard bill of sale is set forth in Figure 5.10. A sample transmitcal letter for sub- 
mitting the required documents to the Coast Guard is set forth in Figure 5.11, Upon 
filing the required documents and payment of the applicable fee, the Coast Guard will 
issue a new certificate of documentation in the name of the trustee. A certificate of 
documentation must be renewed annually. 


ii. Locally Registered Vessels 


Most small recreational boats are not federally documented but rather are registered 
with the appropriate state or local authority. In many states, the registration of boats 
is similar to the registration of automobiles. The registration may require payment of 
the standard title and registration fees for the applicable state and county. A sales or 
excise tax may also apply upon the transfer from the settlor co the trustee. If the boat 
is insured, the insurance company should be notified of the transfer and any required 
changes to the policy implemented. If the boat is financed, the loan agreement should 
be reviewed to ascertain whether any restrictions on transfer apply to a transfer to the 
trust. 


e. Airplanes 


The transfer of an airplane title to a trust is a rare instance in which federal law, rather 
than state law, controls the retitling of an asset. Airplanes are registered by che United 
States Department of Transportation. In order co transfer title co an aircraft into a trust, 
the following items must be supplied to the Federal Aviation Administration (FAA);* 


(1) Aircraft Bill of Sale; 

(2) Aircraft Registration Application; 

(3) Affidavit of Citizenship; 

(4) Certified copy of the crust agreement; and 
(S) $5 fee. 


The bill of sale is furnished as evidence of a trustee’s ownership of the aircraft. The 
FAA has a form for this purpose titled “Aircraft Bill of Sale” (AC Form 8050-2). The bill 
of sale is a duplicate form, with the original going to the FAA and the copy for the 
owner. A sample completed aircraft bill of sale is set forth in Figure 5.12. A bill of sale 
prepared by the attorney that is equivalent to the aircraft bill of sale may be used as an 
alternative to the FAA form. The “Aircraft Registration Application” (AC 8050-1) is a 
triplicate form. The white and green copies are submitted to the FAA, and the pink 
copy is retained by the applicant. The application requires information about the 
manufacturer, model number, and serial number of the airplane. The name of the ap- 
plicant must be identical to the name of the purchaser shown on the bill of sale. The 
type of registration must also be indicated on the application in a checked box. A sole 
trustee checks the box for an individual and co-trustees check the box for co-owners. A 
sample completed aircraft registration application is reprinted in Figure 5.13. Two cit- 
izenship requirements must be met when a trust applies for ticle to an airplane. First, 
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FIGURE 5.9 


Coast Guard Application 


THIS SECTION FOR COAST GUARD USE 


serespontaton | APPLICATION FOR INITIAL ISSUE, EXCHANGE, | 
v$. COAST GUARD OR REPLACEMENT OF CERTIFICATE OF CASE NUMBER: 
en DOCUMENTATION; REDOCUMENTATION anees ¥- 


FEE: $ 
BOTE FANG THIS APPLICATION DOES NOT ENTITLE A VESSEL TO DOCUMENTATION OR TO 
ANY CHEMGCES SOUGHT OW A CERTIFICATE OF OOCUWENTATION. OFFICAL NUMBERS 
DIS AATLO O8 THE BASIS OF THIS APPLICATION ARE WOT TRANSFERASLE. ONLY A 
OL KT CLOTSICATE OF DOCUMENTATION 1S VAL FOR VESSEL OPERATION. 


A VESSEL NAME 8. OF FICIAL NUMSER oF awancen 
END PULL DOENTIFICATION APPROVED: 
WUMUSER F ANY 


Sun n tun OLK 391a66394 


or OF BAWAGING OW NLR ©. ADDPESS OF MANAGING OWNER 


Ai ang Trustee ote 
4 : 
red Sait tote Trad, Gules ehiacd tad Slam age Dr. 


Bab - eS4~ C167 Son Stand, FL 1azss 
SOCAL SECURITY O8 TAN tp NUMBER 


DATE: 


1a3-4S-61E4 SHOW PHYSICAL ADDRESS If DIFFERENT FROM MALLING ADDRESS 
T WAULS AND SOCIAL SECURITY OF TAL M WUWEERS OF ALL OTHER OWNERS F. HAILING PORT INCLUDING STATE 
(10 BE MARKED ON VESSEL) 


Port Cunud nck, FL 


CT LISTING ADDITIONAL OWNERS If NECESSARY 
G CHEWS Gre esTRUCTIONS BELAnDNG ETATUS OF ALIENS Lamruty AmmeTTrO fon prewanenT atsornceyy VESSEL OWNED: 
i BY ONE OR MORE INDIVIDUALS {QHD CEUTU'Y THAT ALL OWNERS OF THIS VESSEL ARE CITIZENS OF THE UNITED STATES 


CY JOINT VENTURE OR ASSOCIATION 1 (WE) COMTHY THAT ALL MEMEERS OF THOS (JOINT VENTURE) (ASSOCIATION) ARE CINIENS OF Dat 
WETED STATES, CLUIGIBLE TO DOCUMENT THE VESSELS COVERED BY THIS APPLICATION WITH THE 
CRDORSEMENT( SOUGHT (8 THEIR OWN BIGHT. 


x] i A TRUST AROAWGEUCNT 1 Cat) CORTHY MAT ALL TRUSTEES AND ALL BENEFICIARIES WITH AN ENFORCEABLE INTEREST 00 
THOS TEUST ARRANGEMENT ARE CITIZENS OF THE UNITED STATES, ELICBLE TO DOCUMENT VESSEL 
WM Del ERDORMMENT{S) SOUCHT IN THEIR OWN RIGHT. 


(1) br A PARTWERSHIP OR LIMITED LIKBRLITY COMPANY —t(aE)CERTEV THAT ALL PARTRERS W THES PARTNERSHD BAEMMERS OF THIS LLC) ARE CITEENS OF 
A. GOWERAL PARTNERSHIP OR LIMITED TE UNCTED STATES CLIGMILE TO DOCUMENT VESSELS IN THER OWN RIGHT, AND THAT THE PART- 
UABAITY COMPANY (LLC) ERD LC MELTS THE FOLLOWING EQUITY REQUIREMENTS: EQUITY OWNED OY U.S. CITZENS. 
Oartesstr aos CI MOE THAN 50% LESS THAN 75% © 78% 0n wore 
6 UMITED PARTNERSHIP 4 QWE) CERTVY THAT ALL GENERAL PARTNERS IN THIS PARTNERSHIP ARE CITIZENS OF THE UNITED 
STATES. CLAGBLE TO COCUMENT VESSELS IN THER OWN RIGHT AND THAT THE PARTNERSIOP 
MEXTS Te FOLLOWNG EQUITY SASMOMENTS, EQUITY TEREST OWNED GY CITIZENS OF Tht 


0) VESSEL OWNED BY A CORPORATION O. NUMBER OF ORECTORS KECESSARY TO CONSTITUTE A QUORUM 
@ STAT OF @COPPORATION € MBER OF ALIEN OBECTORS 


8 COSIeve OF Persaen jun ond? Oa CTT 5. PERCEWTALE Of STOCK QWHED 87 US. CITIZENS ELIGIBLE TO DOCUMENT VESSELS IM THEIR 
OTOER £ an CGN GICHT, WITH THE EMCORSEMENT |S) SOUGHT OM THIS APPLICATION (APPLIES TO ALL TIERS OF 
Cant Es?) 
Sosincillindeensbieecilii nina asa 
C OTUISHe OF Cumann OF TX OAD Ousstarss Oaricastion [lwone Han som Less THAN 75% «= [J 75% OR MORE 
D VESSEL OWNED BY A CORPORATION QUALTIED AND CURSENT CERTUTCATE Of COMPLIANCE ATTACHED. | (WE) CERTIFY THAT THE CORPORATE 


APPLYING UNDER 46 CFR E801 (BOWATER) STRUCTUBE KAS NOT CHANGED SINCE ISSUANCE OF THAT CERTIFICATE, AMD THAT THE VESSEL IF 
SOLF-PROPELLED, LESS THAN $00 GROSS TOXS. 


0 VESSEL OWNLD OR OPERATED BY NOT-FOR-PROFIT COPY OF CURRENT LETTER OF QUALIFICATION ATTACHED. | (WE) CERTIFY THAT THE sf ORMATION 
On RECOVERY COOPERATE OA PEE BiH REGARD TO COOPERATIVE AND ISSUANCE OF THAT LETTER REMAINS UNCHANGED. 


H. ERDORSEMENTS FOR WHICH APPLICATION FS MADE. §F WORE THAN OME OZNCATE ESTRAATED PERCENTAGE FOR EACH). 


§ ercecaronn CD coastwese () risneay (J coastwise (BowATER ONLY) 
0) eecistey C) on sent eesronse 


oO COASTWISE UNDER CHARTER TO AN ENTITY QUALIFIED 10 ENGAGE IM COASTWISE 46 APP USC 802. COPY OF CHARTER ON FILE 
withuscc. 
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FIGURE 5.9 Continued 


Coast Guard Application 


REVERSE OF CG R 
1. PRIMARY SERVICE 


[_] commerciat FishinG BOAT [_] passencenr (¢ on FEWER) C]scnoor sue 
[_] ris processinc vesset [_] passencen wore Han 6) [_]ranx aarce 
(_] rreicut sup [_] passencen aance 6 on Fewer) [_] tame swip 


[_] ereicnt earce [_] PASSENGER BARGE (MORE THAN €) (_] rowme vesser 

[_] woustaiat vesset (] pustic rrewut [_] unctassirieo vesser 
[_] wosne orrsnore RNLLING UNIT (_] pustic tawxsnmmarce [X] recreatiowat 

(_] on recovery [_] pueuic vesset, unc 

C) OFFSHORE SUPPLY VESSEL [_] reseancu vesset 


J. PURPOSE OF APPLICATION 
1. EXCHANGE OF CERTIFICATE OF DOCUMENTATION 


C] 2, REPLACEMENT OF LOST, WRONGFULLY WITHHELD OR MUTILATED CERTIFICATE OF DOCUMENTATION, 
C] 3, RETURN TO DOCUMENTATION FOLLOWING DELETION, NAME OF VESSEL WHEN LAST DOCUMENTED: 
C] 4. APPLICATION FOR OFFICIAL NUMBER AND FIRST CERTIFICATE OF DOCUMENTATION. VESSEL 


([] was suit at iN 
OR MONTHYEAR 
ia 1S UNDER CONSTRUCTIONAT __........ AND tS SCHEDULED FOR COMPLETION IN_____ 
HULL MATERIAL: |_] wood C] STEEL C] FIBROUS REINFORCED PLASTIC C] ALUMINUM C]eowcrere. 
OTHER (DESCRIBE) 


APPROXIMATE LENGTH GF VESSEG inca ecscaen ahaha seni cha hes Ans leit cine es a nid tee saat 


PREVIOUS NAMES, NUMBERS, OR FOREIGN REGISTRATIONS OF VESSEL eee soon 


CERTIFICATION: I (WE) CERTIFY THAT: 


(A) LAM (WE ARE) A CITIZEN(S) OF THE UNITED STATES AND LEGALLY AUTHORIZED TO EXECUTE THIS APPLICATION IN THE 
CAPACITY SHOWN; 


(8) THAT THE VESSEL(S) TO WHICH THIS APPLICATION APPLIES; 
() HAS (HAVE)BEEN MARKED OR (X] wie BE MARKED 


IN ACCORDANCE WITH THE DIRECTIONS IN THE INSTRUCTION SHEET (CG-1258-A) FOR THIS APPLICATION; 
(i) WILL AT ALL TIMES REMAIN UNDER THE COMMAND OF A U.S, CITIZEN, UNLESS DOCUMENTED SOLELY WITH A 
RECREATIONAL ENDORSEMENT, 
(ii) WILL NOT BE OPERATED IN A TRADE NOT AUTHORIZED BY THE ENDORSEMENT(S} ON THE CERTIFICATE(S) OF 
DOCUMENTATION; 
(iv) HAS NOT BEEN REBUILT SINCE LAST DOCUMENTATION 
(v) THE VESSELIS 
(]nor TITLED UNDER ASTATE OR [lis TITLED UNDER THE LAWS OF 
(C) THE NAME(S) OF THE VESSEL(S) WILL NOT BE CHANGED WITHOUT APPROVAL FROM WATIONAL VESSEL DOCUMENTATION 
CENTER; AND 
(DO) (WE) WILL PROMPTLY NOTIFY THE NATIONAL VESSEL DOCUMENTATION CENTER UPON A CHANGE IN ANY OF THE 
INFORMATION OR REPRESENTATIONS IN THIS APPLICATION. 


PRINTED OR TYPED NAME SIGNATURE CAPACITY (GC. OWNER, AGENT, TausTEE. 
b— a e ale 


des sig cline “Lact Ra = A a2 oe 


meme enn nen 


PRIVACY ACT STATEMENT 
IM ACCORDANCE WITH 5 U.S.C. 5532, THE FOLLOWING INFORMATION IS PROVIDED TO YOU WHEN SUPPLYING PERSONAL INFORMATION TO THE US. COAST GUARD. 


1. AUTHORITY. SOLICITATION OF THIS INFORMATION IS AUTHORIZED BY 46 U.S.C_ CHAPTERS 121 AND 125; 46 US.C. APP. $02 AND 883. 
FOR WHICH THIS INFORMATION IS TO BE USED ARE: 

(1) TO DETERMINE CITIZENSHIP OF THE OWNER OF THE VESSEL FOR WHICH APPLICATION FOR DOCUMENTATION IS MADE; AND 

(2) TO DETERMINE ELIGIBILITY OF THE VESSEL TO BE DOCUMENTED WITH THE TRADE ENDORSEMENT SOUGHT. 
2. JHE ROUTINE USES WHICH MAY BE MADE OF THIS INFORMATION INCLUDE RELEASE TO LAW ENFORCDMENT OFFICIALS, TO THE GENERAL PUBLIC UNDER FREEDOM OF 
INF ORMATION ACT, AND TO PUBLISH INFORMATION ABOUT U.S. DOCUMENTED VESSELS. 
4. DISCLOSURE OF THE INFORMATION REQUESTED ON THIS FORM IS VOLUNTARY, HOWEVER, FAURE TO PROVIDE THE INFORMATION REQUESTED WILL RESULT IM DENIAL OF THE 
APPLICATION FOR DOCUMENTATION, WHICH MAY PREVENT THE OWNER FROM OPERATING THE VESSEL{S) IN A SPECHED TRADE. 
THE COAST GUARD ESTIMATES THAT THE AVERAGE BURDEN FOR THIS FORM IS 30 MINUTES. YOU MAY SUBMIT ANY COMMENTS 
CONCERNING THE ACCURACY OF THIS BURDEN ESTIMATE OR MAKE SUGGESTIONS FOR REDUCING THE BURDEN TO: NATIONAL VESSEL 
DOCUMENTATION CENTER, 792 T J JACKSON DRIVE, FALLING WATERS, WEST VIRGINIA 25419, OR OFFICE OF MANAGEMENT AND BUDGET, 
OFFICE OF INFORMATION AND REGULATORY AFFAIRS, ATTENTION: DESK OFFICER FOR DOTIUSCG, OLD EXECUTIVE OFFICE BUILDING, 


WASHINGTON, DC 20503. 


FIGURE 5.10 


Coast Guard Bill of Sale 


OMB APPROVED 
2115-0110 


2 OFFICIAL NUMBER 
OR HULL IO NUMBER 


OK Atav 6344 


1a3 Pumiangs Dr. 
4 PAGE: 
Son \sland ~ 1834S PORT (IF NOT FILING PORT) 


3A TOTAL INTEREST OWNED (IF LESS THAN 100%) wikia dinmban 


@ NAME(S) AND ADDRESS(ES) OF BUYER(S) AND INTEREST TRANSFERRED TO EACH. 
Quy Ch ent, Trustee of Ma Gurhy Cheat Revocuble Trust | Aakd S -t- Aoas 


ja Flamingo Dr. 


Sun \sland, Fe \ad4S 
4A TOTAL INTEREST TRANSFERRED (100% UNLESS OTHERWISE SPECIFIED) % 


40 WANNER OF OWNERSHIP. UNLESS OTHERWASE STATED HEREIN, THIS BILL OF SALE CREATES A TENANCY IN COMMON, WITH EACH 
TENANT OWNING AN EQUAL UNDYVIDED INTEREST. CHECK ONLY ONE OF THE FOLLOWING BLOCKS TO SHOW ANOTHER FORM OF 


REMP 
ape TENANCY VETH RIGHT OF SURVIVORSHIP C] TENANCY BY THE ENTIRETIES C] COMMUNITY PROPERTY 
Hg] ormer wescree) Reyocuble Viging 4nar 
CONS@E RATION RECEWVED 
‘ Oo DO R VALUABLE CONSIDERATION UNLESS OTHERWASE STATED 


kes Boe 1 


6 1 (WE) OO HEREBY SELL TO THE SUYVER(S) NAMED ABOVE, THE RIGHT, TITLE ANDO INTEREST IDENTIFIED IN BLOCK 4 OF THIS BILL OF SAL 
IN Tr PROPORTION SPECIFIED HEREIN 


VESSEL 15 SOLD PREE AND CLEAR OF ALL ENS, MORTGAGES, AND OTHER ENCUMBRANCES OF ANY KINO AND NATURE, EXCEPT AS 
STATEO ON THE REVERSE HEREOF VESSELS SOLD TOGETHER VATH AN EQUAL INTEREST IN THE MASTS, BOWSPRIT, SAILS, BOATS, 
ANCHORS CABLES TACKLE FURNITURE, AND ALL OTHER NECESSARIES THERETO APPERTAINING AND BELONGING, EXCEPT AS STATED 
o REOF 


RS 
8. DATE SIGNED 


My, 1,A0v03 
} NAMES) OF PEASORES) SIGNING ABOVE, AND LEGAL CAPACITY IN WHICH SIGNED (E.G, OWNER, AGENT, TRUSTEE, EXECUTOR) 


Cushy Gent , Quner 


10. ACKNOWLEDGMENT (70 SE COMPLETED BY NOTARY PUSLIC OR OTHER OFFICIAL AUTHORIZED BY A LAW OF A STATE OR THE UNITED 
STATES TO TARE OATHS } 


THE PERSON(S) NAMED IN SECTION 9 STATE: 


ns 


ABOVE ACKOMOWA EDGED EXECUTION OF THE FOREGOING INSTRUMENT COUNTY: 
Mi THER STATED CAPACITY ES} FOR THE PURPOSE THEREIN 


CONTARED TG 
NOTARY PUBLIC 


MY COMMISSION EXPIRES 


PREVIOUS EDITiow CescLErs SN 7530-00-FO1-10D0 
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FIGURE 5.10 Continued 


Coast Guard Bill of Sale 


REVERSE OF CG-1340 (REV. 9- 
(COMPLETE THIS SECTION ONLY IF VESSEL HAS NEVER BEEN DOCUMENTED AND DOES NOT HAVE A HULL IDENTIFICATION NUMBER ) 


VESSEL DATA 
A. BUILDER 
C, FORMER NAME(S) D FORMER MOTORBOATNUMBERS 


6. BUILDER'S HULL NUMBER 


E. FORMER ALIEN REGISTRATIONS 


F. DIMENSIONS: L= 6: 
G. PERSON FROM WHOM SELLER OBTAINED VESSEL 


SIGNATURE OF SELLER 


WARRANTIE S/APPURTENANCE S1IMITATIONS/EXCEPTIONS 


INSTRUCTIONS 


1, INDICATE CURRENT DOCUMENTED NAME, OF VESSEL HAS NEVER BEEN DOCUMENTED SELLER MUST COMPLETE AND SIGN DATA SECTION ABOVE ) 
2, INDICATE OFFICIAL NUMBER AWARDED TO VESSEL OR HULL IDENTIFICATION NUMBER ASSIGNED BY MANUFACTURER. (IF THE VESSEL HAS NO HULL 
IDENTIFICATION NUMBER AND MAS NEVER BEEN DOCUMENTED, SELLER MUST COMPLETE AND SIGN TME VESSEL DATA SECTION ABOVE ) 

3. INSERT NAMes AND ADDRESSES OF ALL PERSONS SELLING VESSEL, ALONG VATH TOTAL INTEREST OWNED OY THOSE PERSON S$ IF MORE ROOM IS 
NEEDED, AN ATTACHMENT MAY BE MADE SHOWING THE ADDRESSES OF THE SELLERS 


3A. SELF-EXPLANATORY, 
4. INSERT NAMES AND ADORESSES OF ALL BUYERS, ALONG VATH THE INTEREST TRANSFERRED TO EACH. if THERE IS MORE THAN ONE BUYER AND NO 


DIVISION OF INTEREST 1S SHOWN, THIS BILL OF SALE WILL RESULT IN EACH BUYER HOLDING AN EQUAL INTEREST. (fF MORE ROOM iS NEEDEO, AN 
ATTACHMENT MAY BE MADE SHOWING THE ADDRESSES OF THE BUYERS ) 

4A. SELF-EXPLANATORY. 

48. CHECK ONE OF THE BLOCKS TO CREATE A FORM OF OWNERSHIP OTHER THAN A TENANCY IN COMMON. IF “OTHERT IS CHECKED, THE FORM OF 
OWNERSHIP MUST BE DESCRIBED. 

5. OPTIONAL IF THE AMOUNT PAID FOR THE VESSEL IS INSERTED, IT WALL BE NOTED ON THE VESSEL'S GENERAL INDEX. 

6. SELF-EXPLANATORY, USE “REMARKS” SECTION ABOVE IF VESSEL 1S NOT SOLD FREE AND CLEAR, OR TO LIST VESSEL APPURTENANCES WHICH ARE NOT 
SOLD WITH THE VESSEL. 

7, SELF-EXPLANATORY. 

8. SHOW THE DATE ON WHICH THE INSTRUMENT IS SIGNED. 

9. IN ADOITION TO THE PRINTED OR TYPED NAME OF THE SIGNER, SHOW WHETHER THAT PERSON WAS ACTING AS AN OVINER, AS AN AGENT FOR AN OV#IER 
AS TRUSTEE, AS THE PERSONAL REPRESENTATIVE OR EXECUTOR OF AN ESTATE, OR OTHER CAPACITY WHICH ENTITLED THAT PERSON TO SIGN THE BILL OF 


SALE. 
10. ANY ACKNOWLEDGMENT IN SUBSTANTIAL COMPLIANCE WITH THE LAVY OF THE STATE WHERE TAKEN MAY BE ATTACHED TO THIS INSTRUMENT IN LIEU OF 


THE PREPRINTED ACKNOWLEDGMENT. 


PRIVACY ACT STATEMENT 
IN ACCORDANCE WITH § USC 552(A), THE FOLLOWVING INFORMATION IS PROVIDED TO YOU WHEN SUPPLYING PERSONAL INFORMATION TO THE US COAST 
1. AUTHORITY, SOLICITATION OF THIS INFORMATION IS AUTHORIZED BY 46 USC, CHAPTER 313 AND 46 CFR, PART 67 


2. THE PRINCIPAL PURPOSESFOR WHICH THIS INSTRUMENT IS TO BE USED ARE: 


(A) TO PROVIDE A RECORD, AVAILABLE FOR PUBLIC INSPECTION AND COPYING, OF THE SALE OR OTHER CHANGE IN OVNERSHIP OF A VESSEL WHICH IS 


DOCUMENTED, WILL BE DOCUMENTED, OR HAS BEEN DOCUMENTED PURSUANT TO 46 USC. CHAPTER 121 
(8) PLACEMENT OF THIS INSTRUMENT IN A BOOK FOR EXAMINATION BY GOVERI@AENTAL AUTHORITIES AND MEMBERS OF THE GENERAL PUBLIC. 


3. THE ROUTINE USE WHICH MAY BE MADE OF THIS INFORMATION INCLUDES DEVELOPMENT OF STATISTICAL DATA CONCERNING DOCUMENTED VESSELS. 


4. CISCLOSURE OF THE INFORMATION REQUESTED ON THIS FORM IS VOLUNTARY. HOWEVER, FAILURE TO PROVIDE THE INFORMATION COULD PRECLUDE 
FILING OF A BILL OF SALE AND DOCUMENTATION OF THE VESSEL NAMED HEREIN PURSUANT TO 46 USC, CHAPTER 121. MOREOVER, BILLS OF SALE V/HICH AR’ 
NOT FILED ARE NOT DEEMED TO BE VALID AGAINST ANY PERSON EXCEPT THE GRANTOR OR A PERSON HAVING ACTUAL KNOWLEDGE OF THE SALE. (46 USC 


31321 (A). 


THE COAST GUARD ESTIMATES THAT THE AVERAGE BURDEN FOR THIS FORM IS 20 MINUTES. YOU MAY SUBMIT ANY COMMENTS CONCERNING THE ACCUR 
OF THIS BURDEN ESTIMATE OR MAKE SUGGESTIONS FOR REDUCING THE BURDEN TO: COMMANDANT (G-44v1), U.S. COAST GUARD, WASHINGTON, DC 20593- 
0001 OR OFFICE OF MANAGEMENT AND BUDGET, OFFICE OF INFORMATION AND REGULATORY AFFAIRS, ATTENTION: DESK OFFICER FOR DOTIUSCG, OLD 


EXECUTIVE OFFICE BUILDING, WASHINGTON, OC 20503. 
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FIGURE 5.11 
Letter to Coast Guard Transmitting Registration Documents 


United States Coast Guard 

National Vessel Documentation Center 
792 T J Jackson Dr. 

Falling Waters, WV 25419 


RE: Transfer of Vessel to Trustee 
Ladies and Gentlemen: 


We represent Cathy Client in connection with her estate planning. As part of her 
estate planning, Ms. Client has created the Cathy Client Revocable Trust, Dated May 1, 
2003 (the “Trust”). Ms. Client wishes to transfer ownership of her documented vessel, 
now individually owned by her, to herself as trustee of the Trust. 


Enclosed are the following items: 


1) Application for Initial Issue, Exchange, or Replacement of Certificate 
of Documentation; Redocumentation; 

2) Bill of Sale (original and copy); 

3) Certificate of Documentation; and 

4) Check in the amount of $[applicable fee], payable to U.S. Coast 
Guard. 


Please issue a Certificate of Documentation in the name of the trustee and re- 
turn it to us at the above-referenced address. 


Do not hesitate to contact me if you have any questions or require additional in- 
formation to process the application. Thank you for your attention in this matter. 


Yours very truly, 
Ann Attorney 
Enclosures 


ce: Ms. Cathy Client {without enclosures) 


FOR AND IN CONSIDERATION OF $ I THE 
UNDERSIGNED OWNER(S) OF THE FULL LEGAL 
ANO BENEFICIAL TITLE OF THE AIRCRAFT DES- 
CRIBED AS FOLLOWS: 
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FIGURE 5.12 


FAA Aircraft Bill of Sale 


i 
3 


MANUFACTURER, & MODEL 


AIRCRAFT SERIAL No 


PURCHASER 


O3bSL312 


Does THIS |S DAYOR May 9 


HEREBY SELL, GRANT, TRANSFER AND 2ot 
DELIVER ALL RIGHTS, TITLE, AND INTERESTS 
IN AND TO SUCH AIRCRAFT UNTO: Do Not 


NAM IND ADDRESS 


OF @(DOUAL{S), GIVE LAST NAME, FIRST tuUaE, AMO SAIDOLE eTuL) 


red Hued TWwustec wt the Ared Fryer Aevdcuble 
Trust, Outed May, |, A003 
2 Anchor LA, 
City, Stiste 1a3gy4s 


OEALER CEATIFICATE NUMBER 


ADMIMSTRATORS, AND ASSIGNS TO HAVE AND TO HOLD 


AND TO EXECUTORS, 
SINGULARLY THE SAID AIRCRAFT FOREVER, AND WARRANTS THE TITLE THEREOF. 


IN TESTIMONY WHEREOF HAVE SET HAND AND SEAL THIS Oar OF 9 


SELLER 


ACKNOWLEOGMENT (NOT REQUIRED FOR PURPOSES OF FAA RECORDING: HOWEVER. MAY BE REQUIRED 
BY LOCAL LAW FOR VALIDITY OF THE INSTRUMENT) 


ORIGINAL: TO FAA 
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FIGURE 5.13 


FAA Aircraft Registration Application 


FORM APPROVED 
OMB No. 2120-0042 
USTED STATES OF AMERICA OEPARTWENT OF TRANSPORTATION 
PECRRAL SP ATOM ADRIPSTTAION ECL WONROMTY ADPORAUTICAL CENTIR 
APPUCATION CERT. ISSUE DATE 


REGSTRATION NUMBER 
Som pf 
Bro 


"FPG OF AEMEWURIN halk on Ua 
§&% 1, hcviduel ( 2 Partership [9 3. Corporation [] 4. Coowner (5 5. Govt. (9 & 


Non-Chtizen 
Corporation 


RAME OF APPUCANT (Perzoris} shown on evidence of cerarstip. I inctvidual, give last rene, frst name, and middie initial.) 
red. Fly ec, Trustee of the fred Ptyec 


Revocable trust, Duited Mary 1, Ao0> 


reiepmone numer (213) T5HA-ZQ OU 


STATE ZiP CODE 
ba [erate [aay 


(0 CHECK HERE IF YOU ARE ONLY REPORTING A CHANGE OF ADDRESS 
ATTENTION! Read the following statement before signing this application. 
This portion MUST be completed. 
A tane or dishonest enewer © Sty Question in ths appication may be grounds for punishment by fine and / or imprisonment 


(US. Code, Te 18, Sec. 1001) 
CERTIFICATION 


wwe CERTIFY: 
(1) That Ge shove arcef is cened by fe Udersigned appiicart, who is 8 Cllzen (inducing corporations) 
of tw United States. 


(For votng bust, gve nerve of tustos 
CHECK ONE AS APPROPRUTE: 
@ 0 A resitert shen, o@ shen regezatin (Fom 1-15) oF Form 1-551) No. 
>» DA nonctem copersion ogeized ad dong business under the laws of (state) 
ed sad arcet is based arc premartly used FP the United States Reconis or fight hours are available for 
aden ym pleas aoa arin Sparebetrwpsi net nesttb as 
@) That Ge aecra® @ not egatered order the tees Cf any toreign courtry. od 
3) That legal evidence of oeneshp 6 stached ot has been fied wth the Federal Aviation Admuristraion. 


NOTE; & executed for Co-cwnership all applicants musi sign. Use reverse side i necessary. 


NOTE Pending receipt of te Certicate of Accra Regetation, the aircraft may be operated for a period not in excess of 90 
Gaya, Ging which tre Pe PINK copy of tes application must be carried in the arcrah. 


AC Form 8050-1 (1290) (0052-00-628-9007) Supersedes Previous Esition 
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the trustee must be a U.S. citizen or resident alien. In addition, every trust beneficiary 
must be either a US. citizen or resident alien. The citizenship requirements are satis- 
fied by the submission of an affidavit. A sample affidavit of citizenship is set forth in 
Figure 5.14, The copy of the trust document can be certified by the attorney, as dis- 
cussed in Part C.3 of Chapter 3 and illustrated in Figure 3.2. A sample transmittal let- 
ter for submitting the required documents to the FAA is set forth in Figure 5.15. 


2. Ownership Not Certified in Writing 


There is no formal title registration for numerous items of personal property. Ex- 
amples include furniture, furnishings, clothing, jewelry, collectibles, tools, books, pic- 
tures, photographs, objects of art, china, silverware, linens, cookware, sports 
equipment, toys, and memorabilia. If such personal items are not transferred to a rev- 
ocable living trust, the successor trustee does not have authority co sell or otherwise 
dispose of them if the settlor becomes incompetent. Moreover, the value of such items 
at a settlor’s death may be such that a probate would be required in order to dispose of 
them properly. Items of personal property with no formal title registration are trans- 
ferred to a trust by deed of gift, assignment, or bill of sale.“ The deed of gift will typi- 
cally refer to general categories of personal assets rather chan specifically listing each 
individual item of personalty that a client owns. A sample blanket deed of gift to cover 
the transfer to a trust of a client’s tangible personal property is set forth in Figure 
5.16, 

If a client owns personal property of significant value, such as an art collection or 
valuable antiques or jewelry, the attorney may prepare a separate deed of gift that per- 
tains specifically to the particular asset and contains a detailed description. A deed of 
gift to cover the transfer to the trust of a specific item or collection of tangible per- 
sonal property is set forth in Figure 5.17. 

There are unique characteristics of tangible personal property that should be con- 
sidered when drafting a deed of gift. First, these items remain in the physical posses- 
sion of the settlor, even after ownership of the items is transferred to a trustee. To 
address the significance of the settlor’s possession, the deed of gift may include lan- 
guage stating that possession of the tangible items will remain in the grantor 
notwithstanding the transfer of title to the trustee. Another feature of tangible per- 
sonal property is that particular items within a given category tend to fluctuate over 
time. For example, clothing wears out or is given away, and additional clothing is pur- 
chased. The issue of tangible personal items acquired after the initial assignment to 
the trustee must be addressed. This can be handled in two ways. The first option is for 
the deed of gift expressly co include any items acquired by che grantor after the date of 
the initial deed of gift. Some attorneys who doubt the effectiveness of such a provi- 
sion to transfer ownership of after-acquired assets to the trustee recommend that the 
client execute annual deeds of gift to the trustee to make sure that subsequently ac- 
quired assets are properly funded into the trust.§7 

When tangible personal property is insured, the insurance company providing 
the property and casualty insurance coverage should be notified about the transfer of 
the property to the trust. 
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FIGURE 5.14 
Affidavit of Citizenship 
STATE OF* 
COUNTY OF* 
AFFIDAVIT 


The Undersigned, FRED FLYER (“Affiant”), of* County, Florida, being first 


duly sworn, do hereby depose and state, under penalty of perjury, the following: 


i. Affiant is sui juris; 
2. Affiant is Trustee of the FRED FLYER TRUST DATED MAY 1, 2003 (the 
“Trust’); 
3. — Affiant is a citizen of the United States of America; 
4. Each beneficiary under the Trust, including each person whose security interest 
in the aircraft is incorporated in the Trust, is a United States citizen. 
FURTHER AFFIANT SAYETH NOT. 


Dated this May 1, 2003. 


FRED FLYER, Individually and as 
Trustee of the Fred Flyer Trust Dated 
May 1, 2003 

STATE OF* 

COUNTY OF* 


The foregoing instrument was subscribed, sworn to, and acknowledged before 


me this May, 1, 2003, by FRED FLYER, who is personally known to me or who has pro- 
duced sufficient idenufication and who did take an oath. 


NOTARY PUBLIC 
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FIGURE 5.15 
Letter to FAA Transmitting Transfer Documents 


Federal Aviation Administration Aircraft Registry 
Mike Monroney Aeronautical Center 

P.O. Box 25504 

Oklahoma City, OK 73125 


RE: Aircraft Registration Application 
Ladies and Gentlemen: 

We represent Fred Flyer in connection with his estate planning. As part of his es- 
tate planning, Mr. Flyer has created the Fred Flyer Trust Dated May 1, 2003 (the “Trust’”). 
Mr. Flyer wishes to transfer ownership of his aircraft, now individually owned by him, to 
himself as trustee of the Trust. 


Enclosed are the following items: 


) Aircraft Bill of Sale; 
2) Aircraft Registration Application (white and green copies); 


3) Affidavit of citizenship of trustee and beneficiaries; 

4) Certified copy of the Fred Flyer Trust Agreement Dated May 1, 2002; 
and 

5) Check in the amount of $5.00, payable to Federal Aviation 
Administration. 


Please issue a certificate of aircraft registration and return it to us at the above- 
referenced address. 


Do not hesitate to contact me if you have any questions or require additional in- 
formation to process the application. Thank you for your attention in this matter. 


Yours very truly, 
Abe Attorney 
Enclosures 


cc: Mr. Fred Flyer (without enclosures) 
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FIGURE 5.16 
Blanket Deed of Gift to Transfer Tangible Personal Property 


DEED OF GIFT TO TRUSTEE 


The undersigned (“Grantors”), for good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, convey to JOE JONES AND JAN 
JONES, AS CO-TRUSTEES OF THE JONES FAMILY TRUST, DATED MAY 1, 2003 
(“Trust”), the following property, to have and to hold with full power and authority to 
sell, encumber, lease or otherwise convey any interest therein: 


All tangible personal property owned by Grantors, including without 
limitation household furniture and furnishings, books, pictures, art objects, 
jewelry, hobby equipment and collections, wearing apparel, and other 
articles of household or personal use or ornament. 


It is Grantors’ intention that any tangible personal property acquired by 
Grantors subsequent to the date of this instrument is acquired by Grantors on behalf of 
the Trust and shall be deemed to be owned by the Trust, unless Grantors express other- 
wise in writing at the ime of acquisition. 

Grantors may retain possession or use of any item of tangible personal property 
conveyed hereunder, Such retention of possession or use of the property shall not be con- 
strued as a retention of ownership of the property by Grantors or as a reconveyance of 
tide to Grantors from the Trust. 


DATED this May 1, 2003. 


WITNESSES: 


JOE JONES 


JAN JONES 


[NOTARY PROVISION] 
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FIGURE 5.17 
Deed of Gift to Transfer Specific Tangible Personal Property 


DEED OF GIFT TO TRUSTEE 


The undersigned (“Grantors”), for good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, convey to JOE JONES AND JAN 
JONES, AS CO-TRUSTEES OF THE JONES FAMILY TRUST DATED MAY 1, 2003 
(“Trust”), the property described in Exhibit “A,” to have and to hold with full power and 
authority to sell, encumber, lease or otherwise convey any interest therein. 


Grantors may retain possession or use of any item of tangible personal property 
conveyed hereunder. Such retention of possession or use of the property shall not be con- 
strued as a retention of ownership of the property by Grantors or as a reconveyance of 
title to Grantors from the Trust. 


DATED this May 1, 2003. 


WITNESSES: 
JOE JONES 
JAN JONES 
[NOTARY PROVISION] 
EXHIBIT “A” 


[Detailed description of particular asset or collection of assets.] 
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C. BANK AND CREDIT UNION ACCOUNTS 


1. Bank Accounts 


Checking accounts, savings accounts, money market accounts, certificates of deposit, 
and similar accounts with financial institutions are typically retitled in the name of a 
revocable inter vivos trust by a transfer of ownership of the account rather than by 
opening a new account.® In many cases, the account is simply retitled, so that the ac- 
count number remains the same and the existing checks remain valid. In some in- 
stances, however, the institution may require that the individually owned account be 
closed and a new account established in the name of the trustee. If an irrevocable life 
insurance trust will maintain a checking account for the payment of insurance premi- 
ums, a new account is opened in the name of the trustee of the trust. 

Before retitling a certificate of deposit in the name of a trustee, the attorney 
should make sure that there will be no adverse consequences associated with the 
transfer, such as loss of interest or a prematurity withdrawal penalty.® The retitling of 
a certificate of deposit from the name of an individual to the name of the trustee of 
his or her revocable living trust should not bring about a penalty because the social se- 
curity number remains the same. If, however, for some reason retitling a certificate of 
deposit would incur a penalty, the client may wait until the certificate of deposit ma- 
tures and then title the replacement certificate in the name of the trust. During the in- 
terim period, the attorney may wish to consider assigning the certificate of deposit to 
the trustee and notifying the bank of the assignment.”° 

In the case of a cransfer of ownership of a local account, the most common proce- 
dure is for the client who owns the account personally to go to the bank in order to sign 
the applicable documents. The client can be given a letter of instruction to present to the 
bank representative that will expressly state all the relevant information for the reticling 
of the account. A sample letter of instruction is set forth in Figure 5.18. The client should 
also take a copy of the signed trust agreement so that the bank representative can make 
copies of the relevant pages for the bank records. The bank representative will fill out the 
necessary forms and signature card, the client can sign them, and the change of owner- 
ship will be effective at that time. The retitling of the account should be reflected on the 
next statement. If the bank is not located in the local area, the retitling can be handled by 
mail. The attorney or client can call or write for the applicable forms and signature card, 
the bank can fax or send them, copies of the relevant pages of the trust agreement can be 
furnished, and the signed documents can be returned to the bank by mail. The USA Pa- 
triot Act (P.L. 107-56, §326[a]) requires financial institutions to verify the identity of per- 
sons seeking to open an account and to maintain records of the information used to 
verify a person’s identity. So long as these provisions apply, banks’ customer informa- 
tion programs may make it more difficult to retitle an account by mail. 

Clients should be advised that it is not necessary for the checks associated with a 
bank account to reflect the trust ownership. For example, assume Joe and Jan Jones own 
a checking account and both their names appear on the checks. When the account is 
retitled in their names, as co-trustees of their trust, the bank records and the monthly 
statement will reflect che trust ownership. The checks, however, can remain in their per- 
sonal names if they do not wish to reveal the existence of the trust to local tradespersons 
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FIGURE 5.18 


Letter of Instruction to Retitle Bank Account 
(Account Owner Is Trustee) 


LETTER OF INSTRUCTION 


Local Bank 
123 Main Street 
Hometown, State 56789 


RE: Joe and Jan Jones 
Checking Account Number 12345 


Money Market Account Number 34567 
Ladies and Gentlemen: 


Please transfer the ownership of the above-referenced accounts to our revocable 
trust as follows: 


New Owner: Joe Jones and Jan Jones as Co-Trustees of the Jones Family 
Trust Dated May 1, 2003 

Title of Trust: Jones Family Trust Dated May 1, 2003 

Date of Trust: May 1, 2003 

Address: 345 Residential Rd. 
Hometown, State 56782 


Social Security No.: 123-45-6789 

If there are any questions about the change, please contact my attorney, Ann At- 
torney, at 345-6789. 
Dated: May 1, 2003 


Joe Jones 


Jan Jones 
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and other payees. If the clients wish the checks to remain in their names personally, chey 
should inform the bank representative at the time of the transfer. Otherwise, the bank 
may automatically generate new checks that reflect the trust ownership. 

A client who is establishing a revocable living trust may own a checking or savings 
account in joint names with a relative, caretaker, or other person. For example, as- 
sume an elderly widower will establish a revocable living trust and name himself as 
trustee of the crust. The attorney discovers that the widower owns a checking account 
jointly with his daughter because the daughter sometimes handles transactions for 
him and it is convenient for her to have the ability to sign checks. Generally, the client 
must decide whether to transfer the account to the living trust or leave the account in 
the joint names. If the account is funded into the trust, the client as trustee will have 
the ability to sign checks. Generally, however, a bank will not allow a person who is 
not a trustee to sign checks when an account is owned by a trust.”! Consequently, the 
flexibility previously offered by the joint ownership form will be forfeited. Because the 
relative or other person is a joint owner of the account, that person must consent to 
the transfer of the account ownership to the trust. Thus the letter of instruction chat 
the client takes to the institution needs to be signed by both co-owners. A sample let- 
ter of instruction to retitle a joint account in the name of the trust of one of the joint 
owners is set forth in Figure 5.19. Before deciding to leave the account in joint names 
with his daughter, the client should be advised of the perils of joint ownership with 
children or others generally, including the fact that the daughter has access to all the 
funds in the account and that che account or part of the account could be considered 
her asset in the event of a divorce, bankruptcy, or lawsuit. Also, the client should un- 
derstand that the balance in the account at his death will become the property of the 
daughter, absent an agreement or other clear manifestation of intent to the contrary. 

The Federal Deposit Insurance Corporation (FDIC) provides deposit insurance 
for accounts in many banks and savings associations. An individual’s funds deposited 
in an insured institution are aggregated and insured up to $100,000 in the aggre- 
gate.”? Generally, funds in an account owned by a revocable living trust are aggregated 
with che settlor’s individually owned accounts in applying the $100,000 limitation; 
however, an account in the name of a revocable living crust may be separately insured 
for each qualifying beneficiary who would become entitled to an interest in the trust 
upon the settlor’s death.” Qualifying beneficiaries are limited to spouses, children, 
grandchildren, parents, and siblings.”4 To quality for per-beneficiary coverage, the ac- 
count title at che bank must indicate that the account is held by a trust.75 


. Credit Union Accounts 


A federal credit union is a nonprofit, cooperative membership organization that allows its 
members to save and borrow funds. Retitling an account with a credit union in the name 
of a trustee can be problematic because of the membership restrictions. Many credit 
unions, however, do recognize both revocable and irrevocable living trusts as members. 
Credit unions that allow crusts to maintain accounts typically impose certain re- 
strictions on membership and require specific information to be furnished in a par- 
ticular format in order to create the trust account. Because the requirements are not 
standardized, the best approach is to contact the client’s credit union and request 
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FIGURE 5.19 


Letter of Instruction to Retitle Bank Account 
(One Account Owner Is Not Trustee) 


LETTER OF INSTRUCTION 
Local Bank 
123 Main Street 
Hometown, State 56789 


RE: Frank Father and Donna Daughter 


Checking Account Number 12345 


Ladies and Gentlemen: 


We are the joint owners of the above-referenced account. Please transfer owner- 
ship of the account to Frank Father’s revocable trust as follows: 


New Owner: Frank Father, Trustee of the Frank Father Trust Dated 
May 1, 2003 

Title of Trust: Frank Father Trust Dated May 1, 2003 

Date of Trust: May 1, 2003 

Address: 345 Residential Rd. 


Hometown, State 56782 
Social Security Number: 123-45-6789 


If there are any questions about the change, please contact Mr, Father’s attorney, 
Ann Attorney, at 345-6789. 


Dated: May 1, 2003 


Frank Father 


Donna Daughter 
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their restrictions and forms. Many credit unions require that the settlor of the trust be 
an individual member of the credit union before the trust account is created. As to the 
forms, any of the following, or any combination thereof, may be required: Financial 
Account Transfer; Notice of Revocable Trust; Indemnity and Hold Harmless Agree- 
ment; Application for Savings, Checking, or Money Market Fiduciary Accounts; Cer- 
tificate of Trust; legal opinion that the trust is revocable or irrevocable under state law. 

If the client’s credit union does not allow an account to be titled in the name of a 
trust, the attorney should discuss with the client the options of closing the account and 
transferring the funds ro an account that does permit trustee ownership or relying on a 
power of attorney, in the case of the client’s incapacity, and the applicable state small es- 
tates procedure, in the case of death, to deal with the funds in the credit union account. 

The National Credit Union Administration (NCUA) is the government agency that 
regulates, charters, and insures federal credit unions. Funds deposited in credit unions 
are insured by the NCUA's National Credit Union Share Insurance Fund (NCUSIF), a 
federal insurance program similar to the Federal Deposit Insurance Corporation for 
deposits in banks and savings associations. The NCUSIF insures share accounts in fed- 
eral credit unions up to $100,000.” If an individual has more than one account in the 
same credit union, the accounts are aggregated in applying the $100,000 limication.77 
Generally, funds in an account owned by a revocable living trust are aggregated with 
the settlor’s individually owned accounts in applying the $100,000 limitation; however, 
an account in the name of a revocable living trust may be separately insured for each 
qualifying beneficiary if the requirements for a testamentary account, “Totten trust,” 
or “payable-on-death” account are met and the trust document does not contain a de- 
feating contingency relating to the qualifying beneficiary’s interest.” Qualifying bene- 
ficiaries are limited to spouses, children, grandchildren, parents, and siblings.7? A 
defeating contingency is a condition that would prevent a beneficiary from acquiring a 
vested and noncontingent interest in the funds upon the settlor’s death. 


D. UNITED STATES TREASURY SECURITIES 


1. Savings Bonds 


Ownership of United States savings bonds can be transferred to a revocable living trust 
by having the bonds reissued in the name of the trustee.*! The transfer is accomplished 
by filing Department of the Treasury Bureau of Public Debt Form PD F 1851 E, titled 
“Request to Reissue United States Savings Bonds to a Personal Trust.”®? The form is 
used for all savings bonds, including Series EE, Series E, Series HH, Series H, and Series 
L The bonds are described on Form PD F 1851 by issue date, face amount, bond num- 
ber, and registration, which includes the names and social security numbers on the 
bonds.* The form provides space for thirteen bonds to be listed; additional bonds can 
be identified on Form PD F 3500 E, titled “Continuation Sheet for Listing Securities.”®4 
Alternatively, the bonds can be identified on an exhibit attached to Form PD F 1851. 
The signature of che bond owner must be certified by a financial institution or broker. 
The completed Form PD F 1851, together with the original bonds, are submitted to the 
nearest one of five Savings Bonds Processing Sites specified in the instructions to Form 
PD F 1851. Because the original bonds are enclosed, it is advisable to send the form by 
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registered mail or by certified mail and to request a return receipt. A sample completed 
Form PD F 1851 is set forth in Figure 5.20. Form PD F 3500 is reprinted in Figure 5.21. 
A sample transmittal lecter for submitting Form PD F 1851 is set forth in Figure 5.22. 

A few special circumstances concerning savings bonds should be noted. The bond 
should be reviewed to determine whether a “pay-on-death” (POD) beneficiary is indi- 
cated. The consent of a POD beneficiary is not required for Series EE or Series HH 
bonds; in the case of Series E or Series H bonds, however, the beneficiary named on the 
bond must sign the form. If a co-owner is deceased, proof of death must be submitted 
with Form PD F 1851. For example, assume a husband and wife were co-owners of a 
savings bond, the husband died, and the wife wishes to transfer the bond to her revoca- 
ble inter vivos trust. A certified copy of the husband’s death certificate should be fur- 
nished with the PD F 1851 requesting the transfer to her trust. If a savings bond is 
owned jointly by an adult and a minor child, the usual intent is that the bond is or will 
be a gift to the child and, therefore, the bond is not funded into the adult’s revocable 
inter vivos trust. There may be occasions, however, in which such a bond would be 
properly funded into the adult’s trust. The instructions to PD F 1851 state that the 
form should not be completed by any person under a legal disability, “except for a 
minor of sufficient competency to sign the request and to understand the nature of the 
transaction.” Although signatures by certain minors may be acceptable to the Treasury 
Department, the prudent approach is to wait until che minor reaches the legal age of 
majority before transferring the jointly owned bond into a trust. 

Series I bonds may be purchased in electronic form in a TreasuryDirect account 
through the Bureau of Public Debt of the Treasury Department. These accounts are 
limited to individual ownership; a trust account registration is not available.*S Thus, if 
a client owns Series I bonds in a TreasuryDirect account, it is not possible to retitle the 
account in the name of a trustee. Similarly, it is not possible for a trustee directly to 
purchase Series I bonds in a TreasuryDirect account. 


2. Treasury Bills 


An individual may own United States Treasury bills in a TreasuryDirect account. The 
TreasuryDirect account may be retitled in che name of the trustee of a revocable living 
trust using Department of the Treasury Bureau of the Public Debt Form PD F 5178 E, 
entitled “Transaction Request.” In Part 2 of PD F 5178, the transaction requested 
should be marked as a name change so long as the taxpayer identification number on 
the account does not change.’” The signature of the account owner must be certified 
by a financial institution or broker. The completed and certified Form PD F 5178 is 
submitted to the TreasuryDirect office indicated on the account statement. A sample 
completed Form PD F 5178 is set forth in Figure 5.23. 


E. INVESTMENT ACCOUNTS 


Investment accounts, including brokerage accounts and mutual funds, can be trans- 
ferred to a revocable living trust. The practices of brokers and mutual fund companies 
vary considerably as to the requirements for retitling an account in the name of a 
trustee. In many instances, a company will open a new account for the trust, transfer 
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FIGURE 5.20 


Request to Reissue United States Savings Bonds to a Personal 
Trust (PD F 1851) 


Customer No. 


+ cece te ty og REQUEST TO REISSUE UMTED STATES SAVINGS BONDS 
Provan Kerk 20003 TO A PERSONAL TRUST 


én filing cut tes form You should be aware that the making of any false, fictitious or fraudulent claim or statement 
more than five years or a fine up to $250,000, or both, under 18 U.S.C. 287, 


wee Purishable ty ereriscectent of rot 
18 U.S.C. 1901, and $8 USC. $571, , 31 U.S.C. 3723 provides for civil penalties for the maker of a false or fraudulent claim to the 
Unised Siaws of an amount not fess Dan and not more than $10,000, pius treble the amount of the Government's damages as an 


PRINT iN INK OR TYPE ALL INFORMATION 


BEFORE COMPLETING THIS FORM 
NOTICE IN THE INSTRUCTIONS. _ 


REGISTRATION 
(Social security number and names, 
cluding middle names or initials, on the bonds 


Kboiiss HH Quthy Cheat 
1AB-4S-G7E4 


ee ee oe ee ee ee ee ee ee 


le RD PR OP 


Re at ee ee 


(If you need more space to describe your bonds, use a continuation sheet and attach it to the form.) 


2. What is the: 
+ grantor’s name? * ig 2 as in 
° trustee's name? * Quy Chi ent 
° Gate the trust wes created? Moy a003 
* taxpayer identification number assigned to the trust? (1323-45 -l97 £4 


* name of the beneficiary of the trust? ° Cathy Client 
* If more than one grantor, trustee or beneficiary, list all. 
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FIGURE 5.20 Continued 


Request to Reissue United States Savings Bonds to a Personal 
Trust (PD F 1851) 


You must check box a. or b. Se eseuaed ty tan Kigunde wn taunt bones on 3h 
“{nteresf' includes tax-deferred interest represented by tax Cn HH/H bonds as weil as interest 
earned on EE/E or | bonds from the issue date until the date of reissue. 

For Federal income tax purposes: 
(4 | certify that | will be treated as owner of the portion of the trust represented by the tax-deferred accumulated 
interest on the bonds being reissued. /f this box is marked, the interest wil be tax-deferred (interest will not 


be reported to the Int Revenue Service as a resuft of the reissue) 
(J | certify that | will not be treated as owner of the portion of the trust represented by the tax-deferred 


accumulated interest on the bonds being reissued. if this box is marked interest will be reported to the 
Internal Revenue ice for the taxable year in which the bonds were reissued fo the trust’ A 1099-INT wil 
be generated for the social secunty number specified 

if b. is checked and the bonds are in coownership form (e.g., Jorn Smith OR Jene Smith}, complete the following: 


(tiare owner) s Security Number) 

is the t P forms submitted peed gpd hos ber 
liability resulting from the re requested. if reer eokeaparsebadghes weap ober YL ates the 
bonds with his/her own funds or (2) received them a3 a GA, mhentance or legacy, of a8 2 result of judicial proceedings, 
and has them reissued in coownership form, provided he/she has received no contribution in money or money's worth 
for designating the other person as coowner on the bonds 

The interest will be reported to the internal Revenue Service, and a 1099 INT will be generated for the social 

A mber specified above. 


4. Registration for new bonds: - = 


C.  Delvery ineeuctions, ¥ Luthylitet Clo Bao Oberon, PA 
different from above: 


Sun fas s 


Under penatty of perjury, |, the undersigned grantor (creator of the trust, certify that te above tarpayer Klertification number assigned lo the 
> Hort ic coment, It Series HMM bonda are ivaved. | cety ba! lar nck eject a backup wacidig ethar () because | have not been 
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FIGURE 5.20 Continued 


Request to Reissue United States Savings Bonds to a Personal 
Trust (PD F 1851) 


The certification portion must be completed. 


Subscribed and { Saemea } votore me this day of 
at _ County of 


pyesd (4, PEA Chicoat 
Parte Of person eho Sones the appacabon in of.cer'’s presence) 


whose identity is well-known or proved to me 


(OF FICIAL STAMP 
OR SEAL) 


, County of 


By card 
(ame O person wan bared ine appacanon mn officers presence) 


whose identity is well-known or proved to me. 
"Signature Bnd tile ol caridyng Ofcery) SSS 


(OFFICIAL STAMP 
OR SEAL) 


RESERVED FOR IDENTIFICATION NOTATIONS 


FOR FEDERAL RESERVE BANK USE ONLY 


CJ Tres vansachon was a repomabie event 5 was reported for 
peace "Geel Security Number) 


C] Tra Vansaction wes not a reportable overt No mterest was reposted. 


NOTICE UNDER THE PRIVACY AND PAPERWORK REOUCTION ACTS 
The collection of the information you are requested to provide on this form is authorized by 31 U.S.C. Ch. 311 relating to the public debt of the United 
States. The trristeng of 2 social security outer, if requested, is also required by Section 6109 of the intemal Revenue Code (26 U.S.C. 6109). 


Tee purpose for requesting the information is to enable the Burezu of the Pubic Debt and tts agents to issue eecurities, process transactions, make 
idertity owners and thes accounts, and provide reports to the Internal Revenue Service. Fumishing the information is voluntary; however, 


payments, 
tatthout the information, Pubic Debt may be unable to process wansactions. 

Iréormation conceming secures holdings ard tansactions is considered confidential under Treasury regulations (31 CFR, Part 323) and the Privacy 
Act. This information may be disciosed to a law eforcemenl agency for investigation purposes; courts and counsel for litigation purposes; others 


cniiled to Gatrduson or payment, agerts ard cortractors to admirsster the public dett; agencies of entities for debt collection or to obtain current 
addresses for paymert; agencies trough approved computer matches; Congressional offices in response to an inquiry by the individual to whom the 


record pertams; a3 otherwise acthorized by law or regulation. 
Wee estimate wil take you about 15 mirates to complete this form. Hovever, you are not required to provide the information requested uniess # valid 
Ocbt, 


CetB control number is disgizyed on the fom Any comments of suggestions regarding Us form ¢hould be sent to the Bureau of the Public 
Forms Management Oticer, Paswersburg, WV 25106-1328. DO NOT SEND completed form to the above address; send to the correct address shown 


(3) 


The Funding of 
Living [rusts 


Carla Neeley Freitag 


oy 
; e Section of Real Property; Defending Liberty 
| 2 Probate and Trust Law Cursulcg lustice 
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FIGURE 5.20 Continued 


Request to Reissue United States Savings Bonds to a Personal 
Trust (PD F 1851) 


The certification portion must be completed, See ee 


sworn to 
Subscribed and { affirmed } vetore me this 


at . County of 


By said Wn bane! Ch [ay A RECA A PREMISE SAO PONSOE MES EINE TS RCS 
(Name of person who signed (he applicadon in officer's presence) 


whose identity is wall-known or proved to me. 


(OFFICIAL STAMP 
OR SEAL) 


sworn to 
Subscribed and { affirmed before me this 


at , County of 


By said 
(Name of person who signed the appecaton in officer's presence) 


whose identity is well-known or proved to me. 


{Signature ard ttle of certdying officer) 


(OFFICIAL STAMP 
OR SEAL) (Address) 


RESERVED FOR IDENTIFICATION NOTATIONS 


Customer Account Number 
and Date Established: 


C] Identified by (Signature and Address): 


FOR FEDERAL RESERVE BANK USE ONLY 


CJ This transaction was a reportable event. $ was reported for 


[J This transaction was not a reportable event. No interest wes reported. 


NOTICE UNDER THE PRIVACY AND PAPERWORK REDUCTION ACTS 


The codection of the information you are requested to provide on this form is authorized by 31 U.S.C. Ch. 31 relating to the public debt of the United 
States. The fumishing of a social security number, if requested, is also required by Section 6109 of the Intemal Revenue Code (26 U.S.C. 6109). 


The purpose for requesting the information Is to enable the Bureau of the Public Debt and its agents to issue securities, process transactions, make 
paymerts, identify owners and their accounts, and provide reports to the Internal Revenue Service. Furnishing the information is voluntary; however, 
without the information, Public Debt may be unable to process transactions. 


Information conceming securities holdings and transactions is considered confidential under Treasury regulations (31 CFR, Part 323) and the Privacy 
Act. This information may be disclosed to a law enforcement agency for investigation purposes; courts and counsel for litigation purposes; others 
entitled to distribution or payment; agerts and contraclors to adminuster the public debt; agencies or entities for debt collection or to obtain current 
addresses for payment; agencies through approved computer matches; Congressional offices in response to an inquiry by the individual to whom the 
record pertains; as otherwise authorized by taw or regulation. 


We estimate it wil take you about 15 minutes to complete this form. However, you are not required to provide the information ss a valid 
OMB cortrol number is displayed on the form. Any comments or suggestions regarding this form should be sent to the Buresuet tie puaka Debt 
rom Management Officer, Parkersburg, WV 26106-1328. DO NOT SEND completed form to the above address; send to the correct address shown 


(3) 
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FIGURE 5.21 
Continuation Sheet for Listing Securities (PD F 3500) 


PD F3500E 


Beene euiebet” CONTINUATION SHEET FOR LISTING SECURITIES 


(Revised August 2001) 
PRINT IN INK OR TYPE ALL INFORMATION 


The bonds described on this form are included in the attached PD F 


INSCRIPTION 
FACE AMOUNT BOND NUMBER (Social security number, names, including middle names or 
initials, and addresses on the bonds 


Signature 
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FIGURE 5.22 
Letter Transmitting Form PD F 1851 


FRB of Richmond BY CERTIFIED MAIL 


P.O. Box 85053 RE EIPT RE 


Richmond, VA 23285-5053 


RE: Cathy Client 


Social Security Number 123-45-6789 
Ladies and Gentlemen: 


We represent Cathy Client in connection with her estate planning. Enclosed is 
your Request to Reissue United States Savings Bonds to a Personal Trust (PD F 1851) ex- 
ecuted by Ms. Client requesting the one (1) bond described in Part 1 of the Form to be 
reissued in the name of “Cathy Client, as Trustee of the Cathy Client Revocable Trust, Dated May 
1, 2003.” The original Series HH United States Savings Bond is also enclosed. 


Please send the reissued original bond to the undersigned and we will forward 
them to our client. Thank you for your assistance with this matter. 


Yours very truly, 


Ann Attorney 
Enclosures 


cc: Ms. Cathy Client (without enclosures) 
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FIGURE 5.23 


Transaction Request (PD F 5178) 


POF SITRE Csa8 Ws. 1633-0008 


Sree ae 
——ve () i! TRANSACTION REQUEST 


Check the box 7 Rahould 
2, TRANSACTIONS REQUESTED parry he fyext lo each kaneacton requested and print the infarmesion 6s appear on 


NAME CHANGE (See NAME CHANGE under item 2 and CERTIFICATION, Item 4, in the instructons.) 


‘ ae ‘ 


(1) ADDRESS CHANGE 


Cay Stay 


[] TAXPAYER IDENTIFICATION NUMBER CHANGE (For correction only} 
1at Named 
Ounee eo = 
Sceial Sccurty Wortoe Cipptoye: Nea C0" femme! 


[J TELEPHONE NUMBER CHANGE 


SEE WISTRUCTIONS FOR PRIVACY ACT AND PAPERWORK REOUCTION ACT ROTICE. 
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FIGURE 5.23 Continued 


Transaction Request (PD F 5178) 


Did you add or delete a beneficiary or second owner? 
Did you change your payment information? 
if you answered “yes” to any of these questions, you must have your signature certified. 


3, AUTHORIZATION | IF YOUR SIGNATURE REQUIRES CERTIFICATION YOU MUST WAIT UNTIL YOU ARE IN THE PRESENCE 
OF A CERTIFYING INDIVIDUAL TO SIGN THIS FORM. If there are two owners Joined by the word “and,” 
both must sign, except for address and telephone number changes. 


iWe submil this request pursuant to the provisions of Department of the Treasury Circular, Public Debt Series No. 2-86 (31 CFR Part 357) 
and 1-93 (31 CFR Part 356). Under penalties of perjury, tive certify that the information provided on this form is true, correct and 
complate. 


FOR TAXPAYER IDENTIFICATION NUMBER CHANGES ONLY. Under penalties of perjury, | certify that: 

1. The number shown on this form is my correct taxpayer identification number (or | am waiting for a number to be issued to me), and 
1am not subject to backup withholding because (a) | am exempt from backup withholding, or (b) | have not been notified by the 
intemal Revenue Service (IRS) thal ! am subject to backup withholding as a result of a failure to report all interest or dividends, or 
(c) the IRS has notified me that | am no longer subject to backup withholding, 


Signature Title (¢ appropriate) 


————— 
Title (if appropriate) 


Telephone (Daytime) 
4. CERTIFICATION | Your signature MUST be cerlified by an authorized certifying individual. 


Instructions to Certifying Individual: 

1. Names of person(s) who appeared and date of appearance MUST be completed, 
2. Medallion stamps require an orginal signature. 

3. Certification CANNOT be detached from this transaction request. 


| certify that —Cutiay Client ——____. whose identity(ies) is/are known or proven to me, 
18) of Peman(s) Wre Appeared 


personally appeared before me this day of al 
and signed this request. 


CtySute 


Signature and Title of Cortfying individual 

ACCEPTABLE CERTIFICATIONS: 
1, Franca! nsttuton's Seal or Stamp (Such as Corporate Seal, 

Sgrature Gearantaed Stamp, or Neda%on Stare). Brokers Name cf Financial institution 

rust use a Medallion Stamp. 

Notsry Pubic’s Offical Seal or Stamp. Certéication by a 

Notary is ONLY Bocaptadie tor menor nae Corrections 

suieitted wihoul supporting evicerce, (See NAWE CHANGE 

les uctons.) 


My Commission Expires 
(For notaries only) 


Certification by a Notary is ONLY acceptable for minor name corrections submitted without supporting evidence. 
(See NAME CHANGE Instructions.) 
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the investments in the client’s existing account to the newly opened trust account, and 
close the client’s existing account. In some instances, the client’s existing account can 
be retitled in the trustee’s name. Most firms have their own forms; other companies re- 
quire a letter of instruction from the settlor; and still ocher companies require a form 
to open a new account and a letter of instruction to transfer the existing account. Be- 
fore preparing a letter of instruction to send to a brokerage firm or mutual fund com- 
pany, it is advisable to call the company to inquire whether a special form is required. 

The forms required to transfer a brokerage or mutual fund account to a trustee 

may be obtained by calling the company. Many companies permit the applicable 
forms to be downloaded from their websites; however, a call to the company may still 
be prudent to request any special instructions concerning the downloaded form. The 
forms are revised fairly frequently, so the attorney should take care to use the most 
current version. In some cases, a single form is used for individual, joint, corporate, 
trust, and all other types of accounts. Usually, this type of form will have a box to 
check to indicate a trust ownership. A sample completed example of this type of form 
is set forth in Figure 5.24. In other cases, a special form is provided to open an account 
in a trustee’s name. A sample completed example of this type of form is set forth in 
Figure 5.25. Some firms have forms specifically tailored to transfer an investor's ac- 
count to a revocable living trust. A sample completed example of this type of form is 
set forth in Figure 5.26. Note that the transfer application asks questions about the 
power of the trustee to delegate authority, to purchase and sell securities, to maintain 
a margin account, and to trade in options. If the client desires the margin account and 
options trading features, the attorney may want to conform the language of the pow- 
ers clause in the trust to the wording of the application. 

If a brokerage firm or mutual fund company requires a special form to transfer 
title to a trustee, there may be questions on the form that require the client’s atten- 
tion. Issues to be addressed may include: whether the trustee wishes check writing and 
debit or credit card privileges, whether the trustee will engage in margin trading, 
whether the trustee will trade in options, and whether Internet access to the account is 
desired. If the trustee desires to trade on margin or to trade options, the trust agree- 
ment must expressly authorize the trustee to engage in these activities. Special note 
should be taken of the required signature format, because many brokerage firms and 
mutual funds require a Medallion signature guarantee. If a company requests a copy 
of the trust agreement, the request can usually be satisfied by furnishing copies of the 
relevant pages from the document, including the pages with the name of the trust, the 

appointment of the trustees, the powers of the trustees, and the signatures.88 


F. PUBLICLY TRADED STOCKS, BONDS, AND UNIT TRUSTS 


1. Stocks 


If clients own stock in a publicly traded corporation and hold the stock certificates 
themselves, there are two basic options for retitling the stock in the name of a 
trustee.®? The first option is to deposit the certificates with a broker and the second 
option is to contact the corporation’s transfer agent directly and have the stock cer- 
tificates reissued in the name of the trustee. 


116 CHAPTER 5 


FIGURE 5.24 


General Form to Open New Account 


00 Bos 957982, Srozmeem CA 5835-7152 


FRANKLIN. TEMPLETON, PO Bex 00M, $1 Pewrsters A 7A - = 
INVESTMENTS bE0GE92- 7001s frarklintempietee.com __Account 


UAPORTANT INFORMATION ASOUT PROCEDURES FOR OPENING A NEW ACCOUNT. To help the government fight the funding of terrorism 
and money laundering activities, Federal law requires all financial institutions to obtain, verify, and record information that identifies each 
person who opens an account, What this means for you: When you open an account, we will ask for your name, address, date of birth and 
othes information that will allow us to identify you. If you fail to provide all requested information, it may delay or prevent us from open- 
ing an account and making your requested investment(s), and if after your account is open we are unable to verify the information you 
provide, we may close your account. 

PLEASE NOTE: You must provide your U.S. Taxpayer identification Number (TIN); a TIN includes SSN, ITIN and EIN. If you have never been 
issued a U.S. TIN and are not a US, citizen, in place of a U.S. TIN please send us a copy of one of the following items: a resident-alien 1D card, 

a current passport, a current foreign govemment-issued ID card, or other document evidencing nationality or residence that bears a photo- 
graph. If any document offered by non-US. persors is unfamiliar and cannot be authenticated by reasonable means, the account will not 
be opened. Refer to Section 5 for additional certification requirements applicable to each registered owner. 


inu_ °° °° &£«™+€80. Gane Darolbsth | SSNVTIN 

Sereet adders of reudence (requetd) Cay Sore PATS 

Moding sddteu (@ Ghlerent Gam above) SSC Ton Ziv 

AE PE Re SATS See th AS BEN Goes, PA edo a} US. citizen or resident alien (J Nonresident alien 
Daytere phone Evereng phone 

Pe ee I ne a Ee Oe et ee ee 

Jeers owner Date of birth SSN/TIN 


"eee ee 
Servet addrew of reudence (reqowed) Cuy Sete zip 


| AE PRES ee ae See , Bee MPa a gotes x te 1 US. citizen of resident alien (0 Nonresident alien 
Daytime phone Evening phone 
Artsh separate sheets if more than tav persus 


et. ST ee NN Ne ANNE 5 MRR eR 8 er Ne 


ie 


(1) GIFTS/TRANSFERS TO A MINOR (UGMA/UTMA) 


Coandaa’s nae [ore nisdaa only) Dae of birth Mae 
Soret eddrews of reudence (reared) Cay Son zip 

Waaiing sdbem (f dilceras fmm above) ay Sete ay 
a 1 — 

as Cuzodian © eae ae =k aT SGN sandler the ——- UOMAATEMA. 
7-7 so = 
Fining vies Waleed bee BQ i = = 


(Please sre wext page for Trust, Corperstion, Partmership, Reaiiremeut Plan® or Other Entity) 
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FIGURE 5.24 Continued 


General Form to Open New Account 


pore aee 4 roe 4 
NEC MATIC ie. 


UREQUIRED REGISTRATION AND CUSTOMER IDENTIFICATION, . 
TRUST, [_] CORPORATION, LJ PARTNERSHIP, (] RETIREMENT PLAN* OR (] OTHER ENTITY 
Picase list all individuals who will have authority to open and/or transact business for this account on behalf of the legal entity in whose 
rame this account will be registered and supply cach individual's full Name, Date of Birth and personal Tax Idenmificarion Number (smach 
scpazate sheets if more than two persons). Please also endlese documents supporting (A) existence of legal encity (¢.g., asticles of incorpass- 
son, business liceme, partnemhip agreement, trust insrument) and; (B) authority of each individual authorized to transact business on this 
account (¢.g., Corporate resolution, partnenhip certificate). 

*ONLY USE this application if Franklin Templeton Bank & Trust, FSB. (FTB&T) WILL NOT be your trustce or cusodian for your 
Trdisional or Roch IRA, SEP IRA, or SIMPLE IRA. If FTB&T IS to be your custee or custodian, call 1-800/527-2920, For ourade 
custodial Business Retirement Plans or IRA Rollovers, call 1-804)/#18-4030, 


Cay Chont, Trustee of tre Catey Chord Revocable Tat, Galed Shay 1, 2009 123-45-6789 
Name of Trust Trust Date; OR Corportion; OR Partacnhep; OR Retirement Pin and Casendian; OR ( Eanity’s TIN 


123 Or. City ST 12345-6789 
Seect addrew of eraity (required) Cay Seer Ze 
Pe OE Se a ee a Oe ee er et 

Maing address of entity (if different from above) City Stste ap 
Salty Chet ee et 123-45-6769 
Name of Trastre OR A upeer Date of bitth SSN/TIN 

Seeee address of Trustee OR Authorized agner (if dllcrens from save) Cary Sor mip 
ERE eng Coa Perens eee ers 

Dayume phone Evening phone 
Name of Joint trintee OR Authorized agner (if dilleremt from ove) ——SOSt:*~—C—s—Ci Ah SSCSCS~—S SNTIN 
Sereet sddeess of Joint cuvee OR Authonzed ugner (if different from above) City Scae Zip 
SS AERP ERNE is sale iad 2% 

Daytrne phone Evening phone 


tae : = 
| Sar eS Se 


Please select ane of the following options for your dividends and capital gains. All dividends and capital gains will be reinvested in additional 
shares of the same fund and class if you do not make a selection. Check only one option for each. 
Dividends (2) Reinvest, (1) Pay in cash, or (1) Direct to my Franklin Templeton account mumber* 
Capital Gains: GZ) Reinvest, CO) Pay in cash, or (C Direct to my Franklin Templeton account number* 
If you choose to have any dividends and capital gains paid in cash, please check ane of the options below. If you do not muke 3 selection, 
we will send them to you, by check, at your current address of record. 

1 send dividends and capital gains to my bank account (complete Section 4G, Bank [nformatan). 

() Send dividends and capital gains to me at my current address of record. 

(C1 Send dividends and capital gains to an altemate person and/or address (complete Section 4F, Alternate Payee/Mailing Adder). 
"You may only reiswest distribudons in the same claw of shores, except that Clas B and C diwributions insy be einvesed in Cle A dues of any Pearle Money Fura 


STONE Cees: ai NON re Dn ae fa at 
= - wt ace : 4 ht, ee? _ re o ee 
f SAE epee Fp AE ets ape 


$1,000 Minimum initial investment per fund (unless atherwise noted in the applicable fund's prospecuss), $100 cxinisnums for Uniform Gifts 
or Transfers to Minors accounts, or $50 minimum if you have chosen to buy shares wich an Avtocutic Inveament Plan (complete Section 4D 
and 4G). Please choose from the funds listed below. If na dass of shares is selected, Class A shares will be purchased. Please indicace the 
dallar amount of your invesement(s) in the space provided and make your check payable to “Franklin Templetos lavesmecnss” or the name 
of the fund. If no dollar amount is indicated, payment by single check will be apportioned equally among all selected fands. 


EIRP AE ae 
= Aas BRP BLS E Rey 


lavestment Lavestenent 
B ChuC Amosm GLOBAL CsA Che B ClusC Amount 

isa crag: Tae ‘Cine Cie $C Franklin (ila) Aggressive Growth Oss (Ces Das 5 
Tempkton Developing Markee: Tru Dn Om On $i Prakls Global Grows Ow Ow Ow, 
Templeton Foreign Draw Ore Ons £_ - Matul Discovery Oe Ow Ost _ 
Templeton Foreign Smaller Compares Dir Ox Ga §_ Templeton Global Opporcenion Tres Gas Ons Oss 
Templeton Intemational (Ex EM) Qhas (sip $ Temnplenon (aloba) Smaller Companies Om Ox Ox s 
Mutual European Om Ow Os ts — Templemn Growth Ow O- Ox ti 
Templeton World Ow Oe Om ts 
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FIGURE 5.24 Continued 


General Form to Open New Account 


“lace | INCOME «ont; Chu A Cass B Cha C 
a amt ale — oe. a oer One Cows Ome 4 
Susie Cigh tet Os Cex Gey Ferechs Sineege Mortgage Porsiobo Os —— 
Femetthe Pie Cm Cawesh De Ce Ge p cites ora me Pc 
Perike —— 
Frunttin oft Cap firreet Os De O= 1. paragon Ow One Gre s 
fds Een Ge Ge Oe gi See Geb Om aad 
Dromihn Lange (sp Tene Oe Oe Oe ti TAX-FREE INCOME 
a Oe bi Soe Che , a 
Posvete ‘onal | ap Titer Be Ge Omi oo Oe see 
Wnt Bowne Gea Ge Oni Citn= ge De es ee 
Meanest [Jesttied Clos Ces Cire § alten igh Waele Atanicpl Oe On OS he 
Sientinen Om Or Omi CabGsree lowed Ow Om Om s____ 
Caltheme trerrmediae-Term Ow i 
- Deo Che Ces gM Liman Tern Css L—____.- 
Fastin ( exverthie Gerarce? Or OF taww: Oe A 
Foret @ameg Ureuiend Ce Che Org Pr Ors on 
Feamthe, U% Long then De ime TO oo On 
sectoa Enter) lotermedisar Tern Chim Om 
a Ox Peer Lien Term Osa L_—__. 
Frente Dipns Tech Oe Oe Ge wi Ste On ‘ 
Frsecis Lhd ( emma es Der Oe Oey Oe Om + 
Pemnithe ‘dibs Meske Coe Oe Of Ow i Om od 
Frente (asl snd Porcenes Mesh Oe Oe Ooi eh Os Om oo. 
Peectthe Nanartt Domne On te SO Ge OF Of 
Pratlin Cait tee Soest Oe Ge Ong omy Om eral 
Vvomicton (dunn Oe Ov Ori Om PP Reston 
Posente Tetnedngy Ge Oe Ow, Mote Ow GO? Bescere 
Daceval Fenenctsd Service Oe De Oe. Meee Om i> Binasee 
ASSET MALOCATION Mabe tensnd Ow Os» Ow tu 
Fonte Trrgiven tending Fos Abwene Cn Oe Oo gee Ow em Sancti 
Paste Tenyee timer Tee = Oe Om Ome gee ey On Osn Os 1 — 
Puce Tangles Mateee tagn De De Ges gs New Yost Se 
Kew Yast lensed Wares 
Rat Repantane pe Ge De Ge tes New York loernmediser Term Os or 
— one Oe De 5 Nee Yora Levert Term Ose a 
ae ie Ds Oe: Nort Carolina Oi Ow i 
Prams Fecomg Barr Deck Acorn Ge De» Oe i omienien oe oe oe 
Pension teceme Oe Of Ge,  £4x'™ Ow CG» 1 
Pescttlio them drenrmrioen (5. amnames Se Oe Ov i 
Leceerenee: ten wocees OO» be Terme Municipal Band Oo —— 
Veg Ore Ow ¢ 


S eerad co pustunr sites wares imurd by one or more Franklin Templetos Funds over a L3mionch period following my initial pur- 
uae wm onder 00 be cligithe fon 3 cles change Eacwues on oxy purchase of Class A shares | agree to the terms of the Letter of Intent 
deamibed w the apphestie propecnairy and grass Freckin Templeem Deoributory, lnc. a security interest in the shares two be reserved. Al- 


though | am wot obligerd 1 do sa, toe aggrogser amount of Franklin T, Funds’ shares I ineend to over the 13-month 
posed will be in am agerpnte amount x leas eqed eo [] $50,000" [(] $100,000 [[] $250,000 [] $500,000 [[] $1,000,000 
My acccmart muenber{s} ao 


Dox gpactt fr d tae 


(ontiszssed) 
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FIGURE 5.24 Continued 


General Form to Open New Account 


iB) Cumulative Quantity Discount for Class A Shares 


J, and certain related parties, own shares of the Franklin Templeton Funds listed below and qualify for the discount in sales charges 21 described 
in the prospectus. My other account numbers are: 


ic Telephone Transaction Privileges 

You and your investment representative automatically have the convenience of Telephone Exchange and Redemption Privileges unless you 

check below, If bank information is provided in Section 4G, you and your invesment representative have the convenience of Telephone 

Purchases and Redemptions via electronic finds transfer, unless you check below. Review your prospectus for a discussion of these privileges. 

[Jt do NOT want Telephone Exchange Privileges. 

(Ji do NOT want Telephone Redemption Privileges Gf you decline this privilege, the Telephane Purchase Privilege will not be available). 

([]1 do NOT want Telephone Purchase Privileges (if you decline this privilege and accepe the Telephone Redemption Privilege, redemptions 
will only be available by check). 


If you decline a particular telephone privilege, that privilege will also nor be available to you online. 


[D]_Automatic Investment Plan 
Secmslon dot meanlll'of please process sutomutic invesament transfers directly frona my bank account (complete Section 4G). 
Amount ng Investment nad 


‘Feed Chem Osh Bsn Eis 


Cisetcdeusete ies Ist xh Oth 
*Pleme wubstinute Account Number if you wish to direct this to an Eady Chana Bx Bish Gish 


sides siacanad 

Sar ae Mevcanencat Ota is a oiodoond ot halehng, dei expstaion Al ba sands one: Sleuing baliies ike 

(J Yes, send me information so that I can begin investing by Automatic Payroll Deduction. 

(CJ Yes, send me enrollment forms so that I can begin investing by Direct Deposit fom my monthly social security check or other regularly 
occurring federal payment. 


Systematic Withdrawal Plan 


Beginning the month of please begin systematic withdrawals from my find account(s)* listed below. 
Amount pee Withdrawal 

Fund Name(s)* (330 minimum per ford) (wha : rt 
Obemisnnually 01 10th 

——— Onnnually Esch Bis Bast 


s Ohemianeaally Ost Olch Cth 
inirmum balance of $5,000 per account is required. Spaced, Chey Oth Biss Chsth 


*Miramnum 
°*If the Withdrawal Date fills on a weekend or holiday, the tranuaction will be made on the folowing business dey. If you do not indicate a doer, scheduled withdereols 
will be made on the 20th of the manth, 


All paymenss will be sent to you, by check, at your current address of record if you do not select 3 payment opton below. 

(C1 Send payments wo me at my current address of record. 

() Send payments to my bank account (complete Section 4G, Bank Information). 

(CJ Send payments to an altermate person and/or address (complete Section 4F, Alternate Payce/Mailing Address). 

(C1 Direct payments to my existing Franklin Templeton account number. (rust be the same class as paying account). 


FD Alternate Payee/Mailing Address 


Please complete this infomution if you have requested thar certain distributions or payments be sent to someone other than you and/or an 
address different than your address of record. 


Name DMO oe. le a oesk ark 
Soret address of residence (required) City Sate zip 
Mailing address (if diferent from abave) City Sane ae 
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FIGURE 5.24 Continued 
General Form to Open New Account 


fG) Bank Information 
Please provide your bank account informacion if you have requeseed any options for tanvers directly to or from your bank account. 


Cichecking Account []Savings Account 
=: See ee 


0 ee Se OE ee 


ee ee Ee 
AD bank eccount owners’ signsteren (f Sievers fom igratarc: m Section §) 
IMPORTANT: Please tape 2 VOIDED check of savings account deposit slip imprinted with your name and address below. 


BY SIGNING BELOW I CERTIFY AND AGREE THAT: ncn tabenicnwiiet ‘eisatrs nessa Mantes 
* The infirmation provided on this application is truc, correct and a re esr re Nee 9 


complete. You may verify this information with others, including TIN, will result in backup withholding. 

thind party credit reporting agencies and databases and US. and/or _| certify, under penalty of perjury, that: 

foreign gavernment agencies, and if you are unable to verify my 1. the TIN provided in this tion is my correct TIN 
information, you are authorized w close my account by redeem (oc 1am waiting for a os he Heanad on oma fa copy of coy 
ing shares at the then applicable net asset value. g: epeniinn fore YAN ironsethod Dy tat 

°1 have received and read the prospectus for cach fund selected am NOT subject to backup withholding', and 

in Section 3 and agree to the terms of cach. ‘ Sana in Eo i on ae @ Be haceup withholding. 

of have Gl sutheaity and am off legs age (or an ame ae Goer wie ns aed ¥ ice PCR 

eo bay end ell cham. tanest wees fore, Plast oll Fre, Tospleion Shaciatee eosin, 
* The information in Sections 1, 2, 4F, 4G, and 5 applies to any a 18006902501 outside the U-S., te U.S. you may call COLLECT, 
new furd into which my shares may be exchanged. pid sar tg be certification form, and sign the rest of 
°] coment tw the recording of our telephone convenations when ease 

1 call you regarding my shares and account(s). 


at oe tens iwi tak in this appl Ti 
eadon or at any time, incloding by teiephane, eleceronically or = (1) 1 am an exempt reci gs defined ander IRS repsloions 
otherwise, you are autharired w make those requesed transfers ip: v tcspornlan, Ananth ineseasians, srcioossed toe / de 

(and to make, if necesary, adjusting wamfers if any amouns are Sas ad kcvasticada corr means ac ong nen 
eamierred in error), If my bank is not an ACH member bank, The IRS does not require your consent to any provision of this 
you are suthariard to make those cranders by preseuting drafts document other than the certification require to avoid backup 
dwn agains ery bank checking account that you auy sign for —_— withholding. 

mer on mry bebalf | understand that I can end dus authorization 


at any Gme by sending you written potice. Sr 
pect hoigeert yd -easa pn armani te DEE TONE aE 

to my dealer of other financial advisor. ase 4 ; ; 
v1 adil siilic’ ah ciseinei eben iaiblge x the bdleens olftecunh: sated Saat Date 

zad will nocify you immedizerly if there is a discrepancy. By. vee SEER 
I understand that munual fund shares are not deposits of obligations a 
of, or guaramered or endorsed by, any bank, and are not federally See 1g Re 


Reserve Board, ar any other agency of the US. Government, and 9 ead 


that an investment in mutval find shares involves risks, including sSraraamtt i i eat ject wo backup withhold 
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FIGURE 5.24 Continued 


General Form to Open New Account 


If you are ila tdstiaa ex tence taeda dtaeges eaet tau geen ean eae aE 
number below, and make the revisions in the appropriate secdons. Each registered owner on the account(s) must sign below. 


(‘Distributors’) and with the current prospectus(es) for the fund(s) identified in Section 3, iad Suita Gs asec cote 


Distributors of any purchases of shares which may be eligible for reduced or climimated charges. 
should be applied against wire order 
dated EE ee 
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FIGURE 5.25 


Form to Open New Account in Name of Trustee 


\SB JANUS In a Hurry to Set-up Your Account? 
} PO Box 173375 © Denver CO 80217-3375 fax form to (877)319-3852 
wwa jatus. tom 


Trust Account Application 


© Use this form to establish 2 trest acrourt at Jaras. 


© Important Mote: To help the government deter terrorism furding and money laundering activities all financial institutions are now required to 
obtain, verity and secord iecfoemation that identifies each pesson who opers an accourt. Please read important disclosure in Section 5. 
‘ See naar Ge amdiihad ted tated ta Ort UE So egunt Doms amb 


Rane of Trost *A copy of the trust document or the first & last pages and the pages Wentifying the successor trustees of the trust must be provided. 


CATHY CLIENT REVOCABLE TRUST 


Cate Trust wot Eseshed Trust's Sociat Security Sumber or Trust's Taxpayer Identification Number 

O5-01-AS0% 123-4 5-B7F4 

Name of Trustee (s) 

ace Widdle tnitial Last Kaze 

Carn Ce iNT 

swideoaty nai -S-4784 OO 4-01-19 Sa 

Malling Adéress (0 you provide a PO Bos, you runt fill out Paysical Address below) 

Poet Momber or PO Bor Street Kane 

1a3 FLAMINGO DOR | 

Agadment later Gy State up oe 
Ciry Sit ,;aades 

Petered Prone Rumer (Bez ined) Additional Phone Number (Optional) 


BAI-¥VS4-G E74 a : 


Physical Address [Reqerrd, efferent from above. No FO Boxes) 


Street aber Street Kame 
Apstiment Member ity "State zip 
Name of Trestee(s) 
Middle Initial Last Mane 
Sactal Secarty umber Date of Birth _ Ka 
Mailing Address (0 yaw prose 4 70 Box, you must FU out Physical Adsess below) 
Boel tomter o FO Box Street Kane 
State up 


Preferred Phone Ranber (Leqceed) Adseional Phone Number (Optional) 


Continued on Next Page 201-01-158 12.03 
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FIGURE 5.25 Continued 


Pirysical Address (Required, if different from above. No PO Boxes) 


Street humber 


Aportssont , number City 


Street Name 


Form to Open New Account in Name of Trustee 
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§ 
& 
i 
w~ Ww Hw! 


Janus Global Life $ 
Sciences Fund* ~ 59 
Janus Global $ 
Technology Fund* - 60 
Janus Global $ 
Opportunities Fund*- 6 
Janus Worldwide $ 
Fund* = 41 
Janus Overseas $ 
Fund* = 54 

$ 


Janus International 
Equity Fund*t - 


Core Funds 

Janus Balanced $ 
Fund - 51 

Janus Core $ 
Equity Fund - 55 


¢ 


4 
*This fund has a 1% redemption fee on shares sold within 3 months of purchase. Please refer to the Fund's prospectus for more details 
"Per the prospectus, the legal names of Janus U.S. Value Fund and Janus International Equity Fund are Janus Adviser U.S. Value Fund - Investor Shares and Janus 


Tt 


Janes Growth and 
Income Fund - © 


° Janus Special 
Equity Fund - 61 


Risk-Managed Funds 
; Jamas Risk-Maraged 
Stock Fund* - 70 


: Value Funds 
Janus Mid Cap Value 
3 Fund - I Shares - 67 


Janus US Value 
Fund! - 71 


: Income Funds 
Janus Federal 

oan Tax-Exempt Fund - 53 
Janus exible 

. Income Fund - 49 
Janus High-Yield 

7 Fund* - 57 
Janus Short-Term 

. Bond Fund - 52 


: Money Market Funds 
Janus Morey 
Market Fund - 37 
Janus Government 

. Money Market Fund - 38 
Janus Tax-Exempt 

si. Money Market Fund - 39 


Adviser International Equity Fund - Investor Shares, respectively. 


3. Automatic Monthly Investment Selections ($100 minimum per fund.) 
Automatic Monthly Investment: This option allows you to make automatic monthly investments ($100 minimum purchase per fund) into your Janus 


$ 


$ 
$ 


wr Pre Pe HF 


$ 
$ 


t- 


, 


account directly from your bank account. To establish a new account with this program, you must initially invest at least $2,500 per fund, and subse- 
quent monthly investments must be at least $100 per fund. Please complete section below. 


Fuad Kane 


Amount 

§ t ta 
$ s t 
3 i t 
$ 


ed ~ ’ + wee Ren . . fA —_ A - 
*If no date or dollar amount fs specified, investments of $100 will be made on the 20th of each month. 


Continued on Next Page 


Withdrawal ¢ate(s)° 
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FIGURE 5.25 Continued 


Form to Open New Account in Name of Trustee 


What bank will you be using for the options you have selected? 
By signing below or tection § of this application, I authorize credits /debits to/from this bank account in conjunction with the account options selected. I 
agree that Jars wil be fly protected in hererng any tuch barsaction Ilsa agree that Janus may make additional attempts to debit/credit this account 
if the initial attempt fas and that [ wl be Gable for any associated costs All account options selected will become part of the tems, representations and 


condtices of this applicator. 
Seqratare(s) of deposite: (if ¢firent bea tigratire fh section 6) 


This isa: Checking Account Savings Account (Please attach a voided check or deposit slip)* 
Karee of band ot frrancial institution 


Rasse(s) 69 Bark Account 


ABA Boating Humber (Firtt rine digits at bottom teft on check) Accocmt Nomber 


* Whee provided, Information from voided check or deposit slip takes precedence. 


must select one 


4. How would you like to make your initial Janus fund 


Electronically - Make a one-time withdrawal from the above bank account for the amount indicated in Section 2. 
Check - Please make your check payable to Janus and enclose it with your completed application. 


5. Please read and sign below. 
aan I have received and read the nd 
® J certify that received and rea current us of the Fund(s pany Segrlass I certify that I have the authority a 
legal capacity to make Uhis purchase and that I am of led nan Gao see of unlions a y 
* Lagree to a the prospectus for any Janus fund(s) into which I may request an e in the future. I understand that the terms, 
we pe ome tae myers in this application and the prospectus, 2s amended from time to time, will apply to this account and any account 
ata 


described in 
eae dan betes rh lastavis wee th who rly identi ais) @ ay be 
$ com . t can pro account(s) m 
as nye are gery nd tha at anyone properly iden me y 
¢ [ also authorize the Fund and its agerts to reinvest all income dividends and capital gains distributions. 
consent to the ‘householded’ delivery of prospectuses, shareholder reports or other documents (except transactio fir 
: — waters) tat | om requiem te vective. this neens Jones wil yf myers de pent dies copy of oan ee 
feports, prospectuses, and newsletters Lo investors who share an address, even if the accounts are registered under different names. My 
wecicipetion’ ts tis program will coctinue indehakely unless ['cantect lonus. 
¢ Important Note: To the government deter terrorism funding and money launderi setieites, ofl esacial lnetitvtions ote now required to 
tbo information that identifies each pod cman argel hf mmeg So that we comply with these requirements, we ask 
you to please complete Sectian 1 in its entirety when et ee . es Se eee in the return 
and invesunert Fete rte ak yout ab transactions in orp arg te affected or otherwise 
FN ae phoneme} in Section 1. z apd anus is still unable to verily the 
reqared information, your eeond on poh ple wedge mney apne fad Tet F 


Under penalty of perjury, | certify that: 
1. The Taxpayer Identification Number or Social Security Number shown on this application is correct. 


. The ts ont. nest to bans ie aay i from backup withholdi b) the entity h t bee 

; ot hed By the “i inert Revenue Src i) ba mie ely i ae yo backup withholding pling ea eso» ature tp poral ners or 
dividends; or (c notfed te ery i) tte tacuup witha OSS OU een as been 
notified by gts hand meat Be et ong " ‘ 


3.The cae haik jon, 
The Internal Revence Service does not require your consent to any provision of this document other than the certifications required to 
pods pe wat withholdieg. 


5 -1- dea 
Cab Ciieot Toast of ie Cathy Gear Rees sale THAN, te 


Attica Trae Segatee (if apa cep aberehe Aap ESSN Oi 
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FIGURE 5.26 


Form to Transfer Account from Individual to Trustee 


Open a Schwab One® Trust Account Today charles SCHWAB 


~ Te open a Schwab One Trust Account, the Trust document must slate that Teuctoe(s) is/are slowed to ewest 


Std reerrvest in securities without restricfion. REIS: oer 
* AB vectons of thes form (Sections 1-9) must be completed 4$1-602-355-7200 (outside the US) 
* Sep the completes application ard have it notarized, as appicable. Page t of 6 


» B&metem $10,000 requrement to open account 


: tf Converting bro an exsting Schnab account the minimum depost née does not apply: however, account 
sensce fees sill apply, 


f 1. Establish Your Schwab One Trust Account 
Compiete tis secton fo indicate whether you arm opening a new Trust account, converting an existing account to a Trust account or malung Charges to an 


0 Open a new Schwab One Trust Account (without Converting an existing Schwab account)-complete Sections 1-2 
OS Convert a Schwab ar Schwab One account to a Schwab One Trust Account 


An account may be converted to a Trust account if all the current accourt holders are also fhe Trustees. Alternatively, aff the current account hokéers may 
request in writing that the accoun! be converted to a Trust and thal the same account number be used for tse Trust account, The instructions must also state 
which parties will be Trustnes of the Trust and must be signed by all current account hokbers, 


© Change Trustees and/or Update the Trust Information 09 an exiting Schwab Trust account or Schwab One Trust Account 


Race sener ortic W Pe He AS Bs ey eres 


which applies to you: 
Oo Removing one or moro Trustee(s) and not replacing Trustee(s) 
} 1 Adding one or more Trustee(s) to the existing Trustee(s) without removing Trusteets) 
C3 Removing one or more Trustee(s) and adding one or mave Trustee(s) 
and/or 
: a) Updating the Trust information 
F Note: Additonal documentation may be required when removing Trustees. Contact Schwab for more information. 


2. Funding and Account Handling Instructions 
| A crinimmam depostt of $10,000 in cash and/or securities is required to open your Schwab One Trust account indicate the amount and type ot deposit below. 
Note: You do not have to complete this section if you are converting an existing sccount 


F 
{ 
| sai tn Sa ie asad 
Type of Deposit 

1 Check of money order enclosed. (1) Security certificates enclosed To aad aty delays, please check with an investment Consultant to see if there 
are additional requirements. 

DD Treaster of Account Form enclosed. (1) Transfer funds from another Scab account 

| eee ae eS i 

Include a Letter of Authorization signed by the account holder(s) to transfer funds from the other Schwab account 
Quarterly account service fees apply it your household balance is below $50,000 in a given calendar quarter: $45 for balances below $10,000, ard $20 for 

i balances between $10,000 and $50,000. Certain waners may apply 


Account Handling: For your convenience, Schwab will automatically hold all of your secunties purchased, sale proceeds, dridends and interest We'll also release 
your name, address and securities positions to companies in which we hold securities for your account if they request this information, urless you notity us 
otherwise in winiting. Security certificates may be registered and shipped to you. However, a fee is charged for each certificate. Contact us for further information. 


(Contirued cn page 2) 


FOR CHARLES SCHWAB USE ONLY: 
pasrl dl itllielriil. ....| Man 
Accor therber 

03 4 2 0 41 


©2003 Craries Schwab & Co, lnc Al nights reserved Member: SIPC/New York Stock Exchange CRS 21990 (1003-13022) APP 10600-2K 10/03) 
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FIGURE 5.26 Continued 


Form to Transfer Account from Individual to Trustee 
Page 2 of 6 


3. Trust Information 
We ceapect pour ghey Schwet ee ome oe temas you provide te ope and savice yous accounts, communicate with you, and provide information about 
pomictn and sevqns Read stout Soeab's pracy Doh) a watched Compra 


Indicate the Type of trust: 


TK Revocahie Livieg Trest where the Trestor(s), Trustecis) and Corrent Beneficiary(ies) are all the same individual(s) 
C2 Omrer Revocable Living trast () irevocable ving Trust C] Testamentary Trust {1 Business Trust () Offshore (Non-U.S.) Trust 


By Ren, 2 Abgore. bP Risccsite axl Avordtan? 


ttloe 


‘ 
aa i 
Ts Taat & Ge Swunaud ane 


Si 


43 Glaterterts are scooatt cttated oxretperde ce wih be alled tb the address sted above. If you would Eke duplicate statements mailed to other parties, 
wide 9 bother en mating oxtrecbors 


4, Powers cf the Trustees 


Note. These questions reter to those powers which have been granted to the Trustee(s) in the Trust document, not whether the 
Gesice(a) these features. If the following questions are nol answered “yes* or ‘na’ we will presume that the Trustee(s) do not have these powers. 


ta) Gy mgreny the Cartiticubon contaned n Section & the Trustees hereby {c) The undersigned Trustees certify that we have the power under the Trust 


fotty Sat Scfead os asthonand ty fotion the msiractions of any Truster Agreement to enter inlo transactions for the purchase and sale of 
autores te rt os Son actard ard to dot hinds securities of ary secunées and other investments, mcluding, without limitation, stocks 
offer sanets © fhe brokerage account to ary auch Trustee or on anty puch (preferred of common), bonds, mutual funds and certificates of deposit 
Dustee’s retuchare, on the presumption that ether (1) the Trust In addition to the foregoing powers, by indicating ‘yes* where applicable 
Agrenterd expwony proves that gach Trustee & etrorved ta act below, the Trustees hereby certify that the Trust Agreement also specifically 
Beta cay, CSepencenty and woheut tha consent of he other Trustees for authorizes tho Trustees: 

a8 gurpones related to the Trust trokorage Renourit with Schwab o (2) () to maintan a Margin and Short Account and through such account to 
ee Dust Agreed does rot comen such an expres grows the purchase securifies on mesgin, sell securities that the Trust does rot 
Daurtee ap acting bas ohtared he “equate Consent of fhe other Thstecs own (Le. short sales) and borrow securities nm connection therewith; to 
© excortance #h Re mascements of the That Agreement Prind the boom money; to secure the performance of the Trust's obligations to 
ne NE Sere eine Cid Sep ee gene are the sccounts; and ta grant authonty to the brokerage firm, acting as 
Dt CR BR ere principal or otherwise, to pledge, repledge, hypothecate or rehypoth- 
ered Foo8 ecate assets of the Trust 

Nee 4 > Date Bies Oro 


Oe ee ee 


- 


shelton de tine le ee. 


en dttone of puts and calls and the writing (sale) of covered and uncovered puts 
ord cal, 
in) Goes Be Tost Agreement o apoicabe state how grart he Instee(s) te ra oO 
power to dalegaie t others (such as 3 finsroal acviscs) the authorty to we No 
gre badey eatucters wh respect to Pe Trusts troaerage account with if yes, speaily the section/paragraph of the Trust Agreement: 
Crates Schwab 4 Go, x? a -f- 
foes On 
Certsin financial and experiential requirements must be met to trade 
Additional docements ace regured to add someone as a Power ct options through Schwab, separate Option Application must 
Attomey. See Pre instructors page for more information completed. on iz 
(Continued on page 3) 


©2009 Chaves Sceeat 6 Op, ne Al get ceenet Meter SPC tee Yok Six Exchenge CRS-21930 (1003-13020) APPI0800-76410/03) 
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FIGURE 5.26 Continued 


Form to Transfer Account from Individual to Trustee 
Page 3 of 6 


S. Trustee Information 
Ad Trustees who are to conduct business in the account must provide this information, As required by federal taw, Schwab wal use the information provided below 


ta verify your identity 
Trustee Co-Trustee (Attach additional sheets if necessary’) 
Ow One Om Ome Oo Om One Oms Ones Obe 


neers unease? 
ese 
= 
o4+/or1 2 rine 
St S57 
eS aol TK f fe) 
Sy Cet) of Cécorestip (Must fs| at) Courtty of Lega! Readexce 


Buss Core 


Coty Of Lega Restiece 
Ouss Dore aS 


Securities industry requiations requre thal we cotect the folowing information: 


Corner: 


pgp y sameeren cece pai 
VartZ Sot Numer of Dependents Mental Stabs 
[rage A oy cannes NI! css OEM nc 


“Collect and attach all of the information listed in the "Co-Trustee” section above for each additional Trustee who Is lo conduct business in the account, 

‘By providing your email address, you consent to receiving email from Schwab. Information about opting out of certain email communications |s 
provided at www.schwab.com/privacy. 

“Attach a Rule 407 letter from your employer if employed by a securities firm. 


6 Provide Information About the Trust's Financial Profile 
Securities industry regulations require that we collect this information. All Trustee(s) conducting business in the account must provide this information. 


Trustee’s Trustee's Trust's Federal Trust’s Trust's Trust's Overall 
Investment Investment Income Tax Bracket: Annual Income: Liquid Net Worth: Investment 
Knowledge: Experience: O1om 035% O Under $ 15.000 OlUncer $75,000 Objective’: 
Trustee Co-Trustee Trustee Co-Trustee 15% O3a6% 01$15,000-$24,999 O$25.000-$4909 OF Capital Preservation 
o ONoe Q ONone 027% OOtre: 0 $25,000-$49,999 O1$60,000-$99999 O teens 

Oo O Limited oO O imited B30% O1$50,000-$99.999 0$100000-$249999 = @ Growth 

3B O Geog a OGeed $100,000 o Moe ($250,000 & More O Spectation 


a Externe OF  OExtensne nama 
‘investment Objective Definitions: Capital Preservation: The objective of capital preservaton 6 to protect your initial investment by choosing investments 
thal menimize the potential of any loss of principal. The long-term risk of capital preservation is that the returns may not be adequate to offset inflation. Income: 
The primary objective of an income strategy is to provide current income rather then long-term growth of principal. Growth: The objective of a growth strategy is 
to increase the value of your investment over time while recognizing a high kikelhood of volatility Speculation: A speculalor's objective is to assume a higher nck 
of boss in anticipation of potentially higher-than-average gain by taking advantage of expected price changes. 


(Continved on page 4) 
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FIGURE 5.26 Continued 


Form to Transfer Account from Individual to Trustee 


Page 4 of 6 


7, Select Your Schwab One" Trust Account Features 

Chocse Your Cash Feature 

Pease yelect below am ehyitie Cagh Regie fat cay alow you D gan ecome on the tne credit balances in your brokerage account (each a “Cash Feature’) 
For séditicral rtornahon an the sheptiity rates bor and epotet Sscosures about the various alternatives to eam income on your Cash please see Schwab's 
Ont fosters éodetre statement ¥ yes ee charging De regetation of pour exsting Schwab acozrt to the name of a Sust please note that the Bank Depost 
feature (3 not swaitablle tor Sa Scherat One Trust Actourt You cust select arcther éigitle Cash Feature from the choices below. It you do rat seinct a Cash 
Featirn or yor select @ Cah Feature tor which you are tnt eligible, you metuct Schad tn designate the Schwab One Interest feature as the Cash Feature tor 
yar account Schad say roake fg Seagruton aod powdng my aderce rofice $9 yoo 


Swtect onty one ol tre tofowing Cash Faatures te pour accost 
Teradle 


incoena Tax-Exempt income’ 

D Stab One terest OD scrmad Moncpal Mowy Furd-Sweep Shares* 

Schwab Taxable Money Fund Sweep Shares Schwad State-Specific Municipal Money Fund-Sweep Shares’: 

(Acalatie only to charts 9th heasthedd sronts of § 00 %O ce reve) Setect ore of the furd’s betow: 

1 Setmeady Moray Marert Fur 0 Cattorva 0 New Jersey 

D1 Schwab Goverrerent Money Furs 0 Perds 01 New Yoru 

11 Serra) US. teeatury Morey Fund ©) Wassactusetts  _C) Pennsyvania 

M you ceteet ary of the & rreey furde, selection is cornedered west fra py turd t infcaton of and nat 
okey boy One Panel lacs ik puatgeone oon 2 rag. fromey prospectus, It ts an abon of interest only, and you aro 


* rootnn thay be subyect to tho federal sod state alternative minenut tur (AMT) 
' Each of cur state specific munenpal money funds ip demgned to ge~wrate tornrere! income for taxpayers of that state, 
Margin Trading 
fo bode on margin, pou bores bom Behwab, using ak yout Schwab asnels as security for your ban Margin transactions are nukver than cash purchases It s your 
penguersiinlity to carehtty commer pnt widwatsal cecunstances and marker Conditions before tading on margin, Read the margin risk disclosure and the Account 
Agreerrent tor more ntormation on your obdapstions and nicks, 
The THY bading featce © sutomatically Included, wtess you check the box below 
Note. The Trust Agrenmert mast specitcaly authiarze the Truvlee(s) to marten 9 Margin and Short Account. The margin trading feature is automaticaly 
inctated 4 you do rat atah to have the margin testura, o f your Trust Agroecrent dors rot muthorira it chock below 
[J 00 NOT ADD margin trading 
| aEey tie pdanadieaeopaliseaag dat ewe 
1 ited 1 use Ov account for the purpose of engaging «1 a Rtategy Moving the barcmissan of intraday orders to buy of sell the sarne security of secunibes 
(a ‘cay B99 Khrategy’) | have mcowed ard read the Day Trading Risk Daclonse Statemart ard undarstard that accounts used for day-trading shategies 


wen pulgect to approval and addional mmimumm balance and other margn mequenments if you have not checked this box, you agree that you do not 
intend to Ute 8 day-trading strategy In this sccount. 


Web Access to Your Account 
Select below ff yOu word the to view your acréun! mtormatan ard plac bade orders ontine To access your account through the weh, your ema address 19 required, 
1) Ves. t want eb acres for the account 1 No I do not wart web access for the account 


Enroltment tos Bloctronic Trade Confirmations 


BY prowding your ermal adden, you sito consent to recening Schwab eConfims” (trade contymatons vent to your emai address detailing any purchase or salo 
Of a security) Mutual 1d prospoctuses for muba tund purchases and trade teens and conditions will be available on the web by ink from tha eContirm, Unies 
yOu Check the bx bolo". we wil Soon wend you an emai to the abeve adcress wth mare itormation atout eConfirms, your consent, and fo verity your email 
Sédrowa Later, f yoy demiit yu Jo hot ward eConfiema, you may Change you electon and recetve paper trade confirmations through the US, mail. If we can't 
venly your emai address OF GF unable ty daiver emaé to you al that address, we ell send you papes trade corfismatons through the US. mail 


(1 haa at thes time t do not want eConfiens 
Schwab One Checks and Visa’ Debit Card (Sign the Sctead One ogratre card Delo) 
Checks end Visa Debit Cards (orto!) 


Select one of the fotowng optnns an 8g” the Sonate card below U no selection 6 made end the signatiie card 6 signent, the default selection will be 


*Choching Oey Upor reorgt of your Sa ter checks you aif have the to order additonal customized 
be “f i, opportcity checks. Please note that Visa debit cards are 


0) Crwctang Onay 

D checieng 2° View Debit Cong 

D) Chociang and Tao Vina Dotet Cards! 

"Second Vea debt Card avalatie only fo aguante 0 Co Tustee's rane (Continued on page 5) 
tf you've selected Schwab One* checks or Visa" debut card(s), you must ALSO sign below. 


By signing below, Trustec(s) witl be authorized to write checks and/or engage in Visa transactions. If authorize additional people 
to use these Items, contact us for turther information. ee 
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Signature Requirements 


a covert Trustees Usted in the Trust document mus! be sted in Section 4 ard must sign Section & Only the Trustees who are to conduc! business in the 
sccounl must complete Sections 4 and § and must sign both Sections 8 and 9. See instructions page tor notary requirements. 


8. Certification, Trust Indemnity and Agreement (28 cuxter* Trustves ited in he Tract cocumemt must complete) 


consideration of Chacles Schad & Ca, Inc 
. 4) opening and/or martaring a brokerage 
serourt for the Trust named above (the “Trust’), the 
Trustees of the Trust represent warrant 


Trust, fat the Trt ¢ in full force and effect and that 
oar Trust Agreement (as defined above) has nat been 
peeked, modified or amended in any manner which 
ectéd cause the represertations contained in ths 
Cectheation lo be maccuraie ot incorrect, 

Gece 6 more then ore Trustee, and no one Trustee 
and wilhoul notice to 


, indepencentty, 
Scfawab is authorized to Solow the instructons of any 
cf te Trustees bated 19 subsection (2) of Secbon 4 of 


dl Trustees listed in Section 4 must sign here. 


Signature(s) 
Required xo Seyratae 


Coluviee’s Sqratre 


State of 


VATNESS my hand and official seal. 


State of 


eotarinng officer) 


within instrument and who 


which the person(s) acted, executed the in’ 
VATNESS my hand and official seal. 


Notary Pubse 


“Notaries outside of Calilorta should attach the appropnate notarinng declaration in eu of the above. 


EERE ee eA Oe, | 
Subscribed and sworn to (or affirmed) before me, 


corsent of the otter Trustees m acrortrrce wth te 
Trust Agreement ft s the resporeitlty of te 
sesgrated Tustes(s) 1 consul wth fi other Tastes 
belore gerg Scuab ary rsinxtions egxdrg be 
account Schwab & ref resporsitie for deverminng be 
purpose oe propriely of ary nstrucikns roce’ved from 
any Trustee o for the Gispostion of payments or 
Cebreries among Trustees. Ary notice sent io one 
Trustee shat conctitute noice to & Trustees. Schwad 
taseres the fight to require the operoval of of Trustees 
under cortan crommstances, such es actout dspules 
among Thstecs 

Schwab will rety on tus CerSficaton and upot te 
fepresentations made heen uvless ard unl & 
tecawes written nodce of changed Trustee(s) of 
written notice of any events aflecting the Trustee's 
powers described above. The undersigned Trster(s} 
Bgrer to seed written notice promptly to Schwab of 


the representations 
te or become inaccurate or incorrect ce of the 


Capacibes, ang gigs nol be Linted by the Tantoo's 


provision to of mtepender! documen tutor 
CORCETIND the representations mado heresn 
we aed oblgatns states herein 


Sa-aod Cuthy Ch enf 


Subscribed and swom to (or affirmed) before me, . (rame ard tite of 
eotarinng office) 

mm/dd/yy) by 

(sare of penen sgrng Ie document who personaly appeased) who pescnaly append was heown 0 me” 
tor proend to me on the basis of satisfactory to be the person(s) whose name(s) is/are subscribed tp the 
wthin strument and who to me that he/: executed the same in his/her/thet auoreg 


acknowledged she/they 
capectyies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
etuch the person(s) acted, executed the instrument’ 


to me that he/she/they executed the same in his/hes/heir 
capactty{ies), and that by his/her/therr signature(s) on the mstrument the person(s), or the entity upon behalf of 


‘Notanes outside of California should attach the appropriate notarizing dectaration in feu of the above. 


raha ~~ aaa 


frame ard Ste of 


OF NOTARY REQUIRED) 


on (mnv/dd/yyyy) by 
pagealad pads on ba ecgaes eo see | appeared) who personally appeared and is known to me 
(cr proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) s/are subscribed f the 


(Cortiewed on page 6) 


Attention! Additional signatures required on page 6. 
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FIGURE 5.26 Continued 


Form to Transfer Account from Individual to Trustee 


er gn 


& Agree to Terms (4) some Tate whe © t conduct tupewmn © the aconunt must compiste) 


Cpertng te Aersurt | nto teat & coe 
Act ta Me bevel of Be Ted teh & Sector 3 

SB Ph etre otectars be ge sot 

etmrey ee eG agg (ato 9 ors te asach 

© De Scunel me tetrad & gate bettie 

Underwtanting Dur Agreement eee & 

* tad Oe Bomsr Agent, 

* yas the acpremorty relating ty te Trust acre, 

* ORS Soe fy he appeenete 

* ORME A Semangh beeenrir Conn fied @ 1 me act 
peothe > adele the agrenterk o smerc- 
woh wa 

« ka bord & the tame of eee qqpemmenty art af 
greeted 


# een hema ie equat 
’ & $e bruce ty Mr terms t Oe agreements 
ung Pome teshsen 

Response Ditty for tevestment Decigors 

i acotepatp tye Pat 


+ compe es promied ¢ tho sock Smad 2 nr 
uw whether ay contre 
treveacker wy stingy tt totabe te the Tunt and 
» Stversh does tet give le oF lege adres, 
Smet agers Put | Hnponatie toe deteteneg 
wither at meparet barRaton a strategy s 
wsiable ty me ah i A ptwons by app tabie tom, 
aie 
>t Soteceh Danger? Cora tet Guta adhere 
Sooty 1 Pe ard 
* fe atece a chery eed a5 b Schwa 
rae rendatuy ta 0 10 Me Pit 6 Patou 
bareactey ob ty & 608 3 paticudig gndurity 
Granting « Lien on Trust Accounts fan Thate 
agiens Bue dads wich Pra Trust account oes to 
asd arp semoret hy 3 OT OF af ements het at 


Setaent dy hp Pure Ths eckcdes annets 

° whi> fe Pas! cart moe o & Be Rive, 

+ dake toy cated > ft Shand account ond 
* mp what Se Fuad hat an nteret 

De be 2 too egtarad nt fe Schaad Ore” 


dors? Apoaret 
Borrowing Morey and Margn Trading. 

+ wher | ymde ot mumgin | om borpeny Taney bor 
Stew. 

+ mange beraachons we raver arg can rem r 
Qrtate Oren tor cat Parsacioms. 

» he excucties o he arctan car be pols by Schwa: 
slbot aorarce sotce & meet a maret cal and 

* mange trading ohaies Duvt sales and ophors 


‘agree {5 

» pidge B of be Trusts anset, Ned now oF in the 
fits © ty Schend wcourtich as cofbatocal 
sens tears tear Sctwah ow 

+ pay Meese or debt Aerges Bs descnbed n the 
Rowse Agprer-er4, 

Somat mm ese of fe mets in ths account a9 

cobetova to ac gt ay SOT owed to Schwab by 

ten acrcott Schwab may Somhane the coltateral in 

the across wi te collated of any ather Schwab 

astoe 

Using the Check end Visca” Dedit Card Features. 

* Jetharce Pt Sark ty sun chacte and Visa dobet 
cats m inde stedt 2 hs Account Apohcaton ad 

* Lagene Sud each Thusten tawny agned Sector 7 1 
authorped ts rte checks ad engage in Vea dedi 
cag tercachors. 

“dented tar 4 the chectang toate is 
fertengied Mm Visa Sods Cad 6 a Aumate aby 
carcptnd 


Verification. | eOorer Scteeab tp expe trom any 
stance, odludng acareumen paring agenry, as to 
fy Gently lat inqared dy faders oe), edhwarth 
noth grd orgpetg cugadlty bx the anced (and Suit 
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Of ay Spouse, it kee & a commnnity a 
account at any Sone thro Bee 
$e amen ant Since hey uae o 
Tesh gates purprses. 

Account Holders with More Than One Account et 
Schwab. ! guthovie Schwab to bansfer assete 
betweer accounts when no erittyn authonzation is 
requested, 


Arbitration | agree to settle by arbitration any 


relationship with 
&s provided in the Schwab One Account 
Agreement in Section 23 on pages 32~34. The 
following disclosures are made pursuant to 
applicable self-regulatory organizstion rules: 
(1) arbitration fs final and binding on all 
(2) the parties are waiving their right to seek 


limited then and different from court proceedings. 
(4) the arbitrators’ award is not required to include 
factual findings or legal reasoning, and any party's 
tight to appeal or seek modification of rulings by 
the erditrators is strictly limited; (5) the panel of 
arbitrators will typically include @ minority of 
arditrators who were oF are affillated with the 
securities industry. 

No person shall bring a putative or certified class 
action to arbitration, nor seek to enforce any pre. 
dispute arbitration agreement against any person 
who has Initiated in court 9 putative class action, 
or who is a member of a putative class who has 


BY SHONING THIS AGREEMENT, | ACKNOWLEDGE THAT | HAVE RECEIVED A COPY OF THE ACCOUNT TERMS TO RETAIN FOR MY 
oF WITH ACKNOWLEDGE LOANS 


MARGIN FEATURES FURTHER 
OTNERS. 


ACCOUNTS 
AND LENT GY SCMWwaAS TO 


THAT SECURITIES SECURING 


RECORDS. HOLDERS 
FROM SCHWAB MAY BE LENT TO SCHWAB 


Note tat the Account Agreement Cartzins a pro-dispute arbitration agreement, which is set forth in Section 23, pages 32-34, of the Schwab One Account 


ts terminated, | must strike or cross 
cut the rvormation contzmed (1 Hem 2 above) The IRS does not require mry Consent to acy provision of this document other than the certifications 
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From the attorney's standpoint, the easiest and most efficient method is for the 
client to deposit the certificates with a broker, which will place the stock in street 
name and set up the necessary account in the name of the trustee. The trustee has the 
option of leaving the stock in the brokerage account or requesting that new certifi- 
cates be issued in the name of the trustee to be held in che trustee’s physical custody, 
If the client wants new certificates to be issued and does not have an existing account 
with the broker, the client should expect to pay a fee for the broker’s service of having 
the certificates retitled. Especially where a client owns stock in numerous companies, 
most attorneys strongly encourage the client to employ the services of a broker be- 
cause of the time and effort involved in arranging the transfers with the transfer 
agents. 

If the client is unwilling to deposit the certificates with a broker, then transfer of 
title must be handled directly with the corporation’s transfer agent. The attorney 
should obtain the original stock certificate from the client. The client may desire a re- 
ceipt from the attorney for the certificates. While in the attorney’s custody, the origi- 
nal stock certificate should be secured in a safe or other secure location. The attorney 
should make a file copy of the front and back of the certificate immediately upon its 
receipt and then place the certificate in the secure location. The first step is to identify 
the current transfer agent, The name and address of the transfer agent at the time the 
certificate was issued is indicated on the certificate. If that company is not the current 
transfer agent and cannot direct the attorney to the current transfer agent, the re- 
quired information can usually be obtained from the corporation or its website. If for 
some reason the information is still not forthcoming, a local broker can usually iden- 
tify the cransfer agent by the corporation’s CUSIP number. The transfer agent will ad- 
vise the attorney what documents are required to retitle che stock. The typical 
requirements are: the original stock certificate; a letter of instruction from the client 
with a Medallion signature guarantee; the endorsed stock certificate or a stock power 
of attorney with a Medallion signature guarantee; Internal Revenue Service Form 
W-9, “Request for Taxpayer Identification Number and Certification”; and copies of 
the relevant trust pages, including the pages with the names of the trust and settlor, 
the designation of the trustees, and the notarized signatures. A sample letter of in- 
struction to retitle stock in the name of a trustee is set forth in Figure 5.27. A sample 
stock power of attorney is set forth in Figure 5.28. In preparing the stock power, the 
space for the name of the attorney should be left black because it will be filled in by 
the transfer agent. Form W-9 is reprinted in Figure 3.4. A sample cover letter to trans- 
mit the required documents is set forth in Figure 5.29. Because an original stock cer- 
tificate is enclosed, the package to the transfer agent should be sent by registered mail 
or by certified mail with a return receipt requested. The attorney should obtain a re- 
ceipt from the client when the original reissued stock certificate is delivered. A sample 
“Receipt for Original Stock Certificate” is set forth in Figure 5.30. 

The attorney should always inquire whether a client who owns stock in a publicly 
traded corporation participates in a dividend reinvestment plan (DRIP). Typically, 
shares purchased through a DRIP are held by the plan. The participant maintains an 
account and receives an investment statement reflecting the shares purchased and 
held by the plan. The best way to retitle a DRIP in the name of a trust is to contact the 
plan and use the procedure or form that they require. 
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FIGURE 5.27 
Letter of Instruction to Retitle Stock 
LETTER OF INSTRUCTION 
Transfer Agent 
RE: Hank Husband and Wanda Wife 


Public Corporation, Inc, 
Certificate Number 01234567 


Ladies and Gentlemen: 


Please reissue the above-referenced stock certificate in the name of the following 
revocable trust: 


New Owner: Hank Husband and Wanda Wife, as Co-Trustees of the Hank 
Husband Trust Dated May 1, 2003 


Title of Trust: Hank Husband Trust Dated May 1, 2003 
Date of Trust: May 1, 2003 
Address: 150 Home St. 


City, State 12345-6789 
Social Security No.: 123-45-6789 (Hank Husband’s) 


If you require any further information, please do not hesitate to contact us. 


Dated: 
so Pinaais Sake, 38 er eh ah ig ea ae 
HANK HUSBAND 
OEE ot Oe ETS OTT RRR NS) eee nee 
WANDA WIFE 

SIGNATURE GUARANTEE 


(Medallion) 
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FIGURE 5.28 


Stock Power of Attorney 


STOCK POWER OF ATTORNEY 


FOR VALUE RECEIVED, We, Hank Husband and Wanda Wife, hereby assign and 
transfer unto HANK HUSBAND AND WANDA WIFE, AS CO-TRUSTEES OF THE 
HANK HUSBAND TRUST DATED MAY 1, 2003, one hundred (100) shares of the 
stock of PUBLIC CORPORATION, INC., represented by Certificate Number 01234567, 


and we do hereby irrevocably constitute and appoint 


Attorney, to transfer the said stock on the books of the Corporation with full power of 
substitution in the premises. 


DATED this May 1, 2003. 


HANK HUSBAND 


WANDA WIFE 


SIGNATURE GUARANTEE 
(Medallion) 
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FIGURE 5.29 
Transmittal Letter to Transfer Agent 


BY CERTIFIED MAIL 


Transfer Agent 
RETURN RECEIPT REQUESTED 


RE: Hank Husband and Wanda Wife 
Public Corporation, Inc. 


Ladies and Gentlemen: 
We represent Hank Husband and Wanda Wife in connection with their estate 


planning. On their behalf, we request that you reissue the above referenced stock certifi- 
cate in the name of “Hank Husband and Wanda Wife, Co-Trustees of the Hank Husband Trust 


Dated May 1, 2003.” 
Pursuant to instructions from your representative, enclosed are the following: 
1) Original stock certificate Number 01234567; 


2) Letter of instruction from Hank Husband and Wanda Wife request- 
ing the reissuance, with signatures guaranteed; 


3) Stock Power of Attorney, with signatures guaranteed; 


4) Form W-9, Request for Taxpayer Identification Number and Certifi- 
cation; and 


5) Copies of the relevant trust provisions, including the creation and 


name of the trust, the trustees’ investment powers, the appointment 
of the trustees, and the required signatures. 


Please send the reissued original stock certificate to us at the above address. Do 
not hesitate to contact us if you have any questions or require additional information. 
Thank you for your assistance in this matter. 

Yours very truly, 
Abe Attorney 


Enclosures 


ce: Hank Husband and Wanda Wife (without enclosures) 
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FIGURE 5.30 
Receipt for Original Stock Certificate 
[FIRM LETTERHEAD] 


I HEREBY ACKNOWLEDGE RECEIPT OF THE FOLLOWING STOCK 
CERTIFICATE FROM BROWN & BLACK, P.A.: 


Public Corporation, Inc. 
Certificate Number 09876543 
100 Shares 


Hank Husband 


Date: 2003 
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2. Bonds and Unit Trusts 


The procedure for retitling publicly traded bonds and unit trusts to a revocable living 
trust is similar to the procedure described above for retitling stock certificates,% 


3. Bearer Bonds 


A bearer bond is an unregistered, negotiable bond on which interest and principal are 
payable to the holder. Ownership of a bearer bond can be transferred by physical de- 
livery of the certificate to the transferee. Bearer bonds can be transferred to a trustee 
by assignment; the bonds should be placed in a safe deposit box leased in the name of 
the trustee.?! Some bearer bonds can be converted to registered form; if registration is 
an option, the client may wish to register the bearer bonds in the name of the trustee. 


G. PROMISSORY NOTES, MORTGAGES, AND SECURITY INTERESTS 


1. Promissory Notes 


A promissory note is a written promise by the maker to pay a specified sum of money. 
A promissory note is transferred to a trust by means of assignment.” The attorney 
should obtain a copy of the note from the client in order to prepare the assignment, 
and a copy of the note should be attached to the assignment. A sample “Assignment 
of Promissory Note” is set forth in Figure 5.31. The assignment is not recorded. 

Following assignment of a note to the trust, the maker should be notified to 
remit furure payments to the trustee rather than the original payee. A sample letter 
giving the maker notice of the assignment is set forth in Figure 5.32. 

In questioning a client about his or her assets, the estate planning attorney may 
find that the client has lent money to a family member or friend but that the indebt- 
edness is not evidenced by a promissory note. The attorney should advise the client to 
have the indebtedness reduced to writing, prepare a note for execution by the maker, 
and assign the note to the crust. 


2. Mortgages 


A mortgage is an interest in real property that secures the indebtedness of the mort- 
gagor to the mortgagee. A client’s interest in a mortgage and note can be transferred 
to a revocable living trust by assignment. The client should furnish the estate plan- 
ning attorney with a copy of the recorded mortgage and note. The attorney should be 
familiar with the state and county recording requirements and ensure that all such re- 
quirements are met. The assignment should be recorded in the public records in the 
state and county in which the real property is located. 

Following assignment of a mortgage to a trust, the mortgagor should be notified 
to remit fucure payments co the trustee rather than the original mortgagee. A sample 
letter giving the mortgagor notice of the assignment of a mortgage is set forth in Fig- 
ure 5,33. The attorney should also consider notifying the insurance companies main- 
taining the mortgagee title insurance and the property and casualty insurance on the 
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FIGURE 5.31 
Assignment of Promissory Note 


ASSIGNMENT OF PROMISSORY NOTE 


FOR VALUE RECEIVED, the undersigned, JOE JONES and JANE JONES, 
husband and wife (“Assignors”), hereby assign, transfer, and set over to JOE JONES 
AND JANE JONES, AS CO-TRUSTEES OF THE JONES FAMILY TRUST DATED 
MAY 1, 2003, all of their right, title, and interest in and to that certain Promissory Note, 
dated [date], in the original principal amount of $[AMOUNT], a copy of which is set 
forth in the Exhibit “A” attached hereto and incorporated herein by this reference. 

IN WITNESS WHEREOF, the Assignors have caused these presents to be 


executed this May 1, 2003. 


WITNESSES: 


JOE JONES 


JANE JONES 


[NOTARY PROVISION] 
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FIGURE 5.32 
Letter Notifying Maker of Promissory Note about Assignment 


Mary Maker 
123 Maple Street 
City, State 22222 


RE: — Assignment of Promissory Note 
Dear Ms. Maker: 


We represent Joe Jones, payee under your Promissory Note, dated [DATE], in the 
initial principal amount of [AMOUNT] (the “Note”). This lecter will notify you that Mr. 
Jones has assigned the Note to the Joe Jones Trust Dated May 1, 2003. Please make all fu- 
ture payments under the Note payable to “Joe Jones, Trustee of the Joe Jones Trust Dated 
May 1, 2003.” The address will remain the same. 


Please let us know if you have any questions. Thank you for your attention in 
this matter. 


Yours very truly, 


Abe Attorney 
cc: Mr. Joe Jones 
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FIGURE 5.33 
Letter Notifying Mortgagor about Assignment 


Mark Mortgagor 
456 Elm Street 
City, State 33333 


Re: Assignment of Mortgage and Promissory Note 
Dear Mr. Mortgagor: 


We represent Joe Jones, mortgagee under your Mortgage, dated January 29, 1999, 
and payee under your Promissory Note, dated January 29, 1999, in the initial principal 
amount of $100,000. This letter will notify you that Mr. Jones has assigned the Mortgage 
and Note to the Joe Jones Trust Dated May 1, 2003. Please make all future mortgage pay- 
ments payable to “Joe Jones, Trustee of the Joe Jones Trust Dated May 1, 2003.” The address will 
remain the same. 


Please let us know if you have any questions. Thank you for your attention in 
this matter. 


Yours very truly, 


Abe Attorney 
cc: Mr. Joe Jones 
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property subject to the mortgage. When a client holds a mortgage on real property lo- 
cated in another state, the attorney should have the assignment of mortgage and note 
prepared or reviewed by an attorney licensed to practice law in the state in which the 
property is located. 


3. Uniform Commercial Code Security Interests 


Article 9 of the Uniform Commercial Code, adopted in whole or with modifications in 
every state, governs transactions creating a security interest in personal property. A se- 
curity interest arises from a security agreement by which a debtor grants the secured 
party a security interest in specified collateral to secure payment or other performance 
of the debtor’s obligation. A common means of perfecting a security interest is by filing 
a financing statement with the appropriate state authority. The form used to file a fi- 
nancing statement is Form UCC-1, titled “Financing Statement.” A financing statement 
is recorded in the public records in accordance with the applicable state statute. For ex- 
ample, a UCC-1 may be filed both in the county of origin as well as at the state level. 

A security interest is transferred to a trust by means of a standard assignment. A 
sample “Assignment of Security Interest” is set forth in Figure 5.34. The financing 
statement is updated to reflect the assignment by filing a Form UCC-3, titled “State- 
ment of Change.” A copy of Form UCC-3 is reprinted in Figure 5.35. A UCC-3 should 
be filed for each UCC-1. The debtor does not need to sign a Form UCC-3 unless, in ad- 
dition to being assigned, the financing statement was amended. 


H. CLOSELY HELD BUSINESSES 


Corporations, partnerships, and sole proprietorships are the forms in which closely 
held businesses are generally operated. If a closely held business is to be Funded into a 
trust, the trust should include express authorization for the trustee to hold and oper- 
ate the business.™ Specific authorization is important because closely held businesses 
are traditionally regarded as risky endeavors and may not be appropriate investments 
for a trustee under the prudent investor rule or other applicable fiduciary standard 
The method used to transfer ownership of a closely held business to a trust depends 
on the organizational form of the business. 


1. C Corporations 


C corporations are organized and operated under the applicable state corporation 
law. For federal income tax purposes, a C corporation is any corporation that is not an 
S corporation.*s A C corporation and its shareholders are subject to double taxation 
in that the corporation, a separate taxable entity, is taxed on its taxable income and 
dividends paid to the shareholders are included in their taxable incomes. 


a. Transfer of Ownership 


A shareholder’s ownership in a closely held C corporation is evidenced by a stock cer- 
cificate. Although the client should have possession of his or her stock certificate, 
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FIGURE 5.34 
Assignment of Security Interest 


ASSIGNMENT OF SECURITY INTEREST 


FOR VALUE RECEIVED, the undersigned, JOE JONES (“Assignor”), hereby 
assigns, transfers, and sets over to JOE JONES, AS TRUSTEE OF THE JOE JONES 
TRUST DATED JANUARY 3, 2003, all of Assignor’s right, title, and interest in and to 
thar certain Security Agreement, dated April 1, 2002, between Donna Debtor in favor of 
Assignor (a copy of which is set forth in Exhibit “A” attached hereto and incorporated 
herein by this reference), including but not limited to Assignor’s security interest under 
that certain Financing Statement, dated April 1, 2002, between Donna Debtor and 
Assignor, as filed with the Clerk of Court, County, State, on April 3, 2002, and bearing 
File Number Official Record Book 1234, Page 5678, and also as filed with the State 
Secretary of State, on April 3, 2002, and bearing File Number 3456 (a copy of which is set 
forth in Exhibit “B” attached hereto and incorporated herein by this reference). 

IN WITNESS WHEREOF, the Assignor has caused these presents to be 


executed this January 3, 2003. 


WITNESSES: 


JOE JONES 


[NOTARY PUBLIC SIGNATURE] 
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FIGURE 5.35 


Form UCC-3, Statement of Change 
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often the attorney will find that the issued certificates are still located in the corporate 
book along with the blank certificates, To transfer ownership of stock in a closely held 
corporation, the shareholder can either endorse the back of the original stock certifi- 
cate by completing the appropriate blanks or execute a stock power of attorney. Un- 
like stock powers of attorney to transfer shares of publicly held corporations, which 
typically must be certified with a Medallion signature guarantee, a stock power of at- 
torney to retitle stock in a closely held corporation typically either does not require 
any signature verification or requires only a notarized signature. A sample stock 
power of attorney is set forth in Figure 5.36. A new stock certificate is then prepared in 
the name of the trust. 

Practices vary concerning to whom to address the request to transfer ownership 
in a closely held corporation. If the client is the sole or primary owner of the corpora- 
tion, the corporate book is likely to be in his or her possession. In this context, the 
client will usually deliver the corporate book to the estate planning attorney for the is- 
suance of the new certificate.% After the new certificate has been issued, the attorney 
should be careful to return the corporate book to the client and to obtain a receipt 
therefor. A sample receipt for a corporate book is set forth in Figure 5.37. Others who 
may have possession of the corporate book include the corporation’s attorney, ac- 
countant, secretary, or manager. A transfer request can generally be directed to the 
person having custody of the corporate book. To make sure that stock is properly re- 
titled in the trust name, a lecter of instruction should be prepared for presentation to 
the agent. Unlike letters of instruction to transfer agents of publicly held corpora- 
tions, which often must be certified with a Medallion signature guarantee, a letter of 
instruction to retitle stock in a closely held corporation typically does not require any 
signature verification. A sample letter of instruction is set forth in Figure 5.38. In 
many cases, the client will personally deliver the original stock certificate and letter of 
instruction to the corporate agent, obviating the necessity for mailing the original 
document. 


b. Restrictions on Transfer 


Before making a transfer of stock in a closely held corporation to a trust, the attorney 
should ascertain whether there are any restrictions on the sale, exchange, or other dis- 
position of the stock that would prohibit the transfer. Even if there are no outright 
prohibitions, there may be conditions, such as the consent of or notice to the other 
shareholders, that must be satisfied before a transfer can occur. Restrictions and con- 
ditions are generally printed or typed in legend form directly on the stock certificates 
or contained in a shareholder agreement. 

Common conditions on the transfer of stock in a closely held corporation are the 
written consent of the other shareholders and the joinder of the new shareholder in 
the shareholders’ agreement. A consent should be prepared that incorporates all the 
requirements for transfer of the shares. If, in addition to the shareholders, the corpo- 
ration is required to consent to a transfer, the corporation should also be made a 
party co the consent. The attorney should also consider the impact of the transfer of 
shares to a trust on the other provisions in the shareholders’ agreement. For example, 
the agreement is likely to contain provisions that apply upon the death of a share- 
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FIGURE 5.36 
Stock Power of Attorney 


F ATT 


FOR VALUE RECEIVED, I, CATHY CLIENT, hereby assign and transfer unto 
CATHY CLIENT, AS TRUSTEE OF THE CATHY CLIENT REVOCABLE TRUST, 
DATED MAY 1, 2003, one hundred (100) shares of the capital stock represented by 
Certificate Number 1 of CATHY CLIENT PROPERTIES, INC., and I do hereby 


irrevocably constitute and appoint Attorney, to transfer the 


said stock on the books of the Corporation with full power of substitution in the 
premises. 


DATED this 1st day of May, 2003. 


CATHY CLIENT 


FIGURE 5.37 


Receipt for Corporate Book 


[LAW FIRM LETTERHEAD] 


I HEREBY ACKNOWLEDGE RECEIPT OF THE FOLLOWING CORPORATE 
BOOK FROM LAW FIRM, P.A.: 


CATHY CLIENT PROPERTIES, INC.,a__— CC COrfporration 


Cathy Client 


Date: 
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FIGURE 5.38 
Letter of Instruction to Retitle Stock 


OF INSTR’ 


[Custodian of Corporate Book] 
123 Main Street 
Hometown, State 12345 


RE: — Cathy Client 
Cathy Client Properties, Inc. 
ertifi umber 


Please reissue the above-referenced stock certificate in the name of the following 
revocable trust: 


New Owner: Cathy Client, as Trustee of the Cathy Client Revocable Trust, 
Dated May 1, 2003 

Title of Trust: Cathy Client Revocable Trust 

Date of Trust: May 1, 2003 

Address: 150 Home St. 


City, State 12345-6789 


Social Security No.: 123-45-6789 (Cathy Client’s) 


Dated this May 1, 2003. 


Cathy Client 
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holder. The parties may wish expressly to provide in the consent that, in construing 
provisions of the agreement referring to the death of a shareholder, the shares owned 
by the crust will be considered to be owned by the transferor. A sample consent to a 
transfer of shares is set forth in Figure 5.39. 

A shareholders’ agreement may specify one or more circumstances in which stock 
of the corporation can be transferred without invoking the consent requirements. 
Modern well-drafted agreements commonly except from the consent requirements a 
transfer by a shareholder to a revocable living trust of which the shareholder is the set- 
tlor, a beneficiary, and a trustee or co-trustee. If a shareholders’ agreement does not 
contain an exception for transfers to revocable living trusts, when the first share- 
holder to engage in estate planning expresses a desire for consent to a transfer, che 
shareholders may elect to go ahead and amend the shareholders’ agreement to except 
transfers to revocable living trusts so that the exception will be available when the 
other shareholders engage in their estate planning. 


c. Section 1244 Stock 


Before transferring stock in a closely held C corporation to a trust, the attorney 
should ascertain whether the stock is Section 1244 stock, which is eligible for special 
income tax treatment. A loss incurred by an individual on the sale of Section 1244 
stock is treated as an ordinary loss rather than a capital loss.?” The treatment is ad- 
vantageous because the deduction for capital losses is more limited than the deduc- 
tion for ordinary losses. To qualify as Section 1244 stock, the stock must have been 
issued by a domestic corporation that, at the time the stock was issued, had received 
not more than $1 million in money or other property for stock, as a contribution to 
capital, and as paid-in-surplus.% In addition, the corporation, during its five most re- 
cent taxable years ending before the date of the loss, must have derived more than SO 
percent of its aggregate gross receipts from sources other than royalties, dividends, in- 
terest, annuities, and sales or exchanges of stock or securities.*? Because the special 
treatment for Section 1244 stock is limited to individual owners to whom the stock 
was issued, the benefit is lost if the stock is transferred co a trust.! 

The attorney should review with the crust client the ramifications of losing Sec- 
tion 1244 status for stock that is transferred to a trust. How co proceed depends on an 
evaluation of the pros and cons of the two alternatives. If, for example, the business is 
nearing bankruptcy and there is a chance that the stock will become worthless, it 
would be prudent to delay funding the stock in order to preserve the ordinary loss 
treatment. On the other hand, if a company is highly profitable and likely to remain 
so, the client may decide that the advantages to be achieved by using the trust out- 
weigh any potential fucure benefits of taking an ordinary loss. If in addition the owner 
of the highly profitable business were elderly and in poor health, he or she would most 
certainly chose to fund the stock into a revocable living trust to provide against po- 
tential disability and co avoid probate and would not be concerned with forfeiting the 
ordinary loss treatment. Whether a client elects to preserve the income tax advantage 
for Section 1244 stock or to fund the stock into a trust, the attorney may wish to con- 
firm to the client in writing the discussion of the various competing considerations 
and the client’s decision. 
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FIGURE 5.39 
Consent to Transfer and Joinder in Shareholders’ Agreement 


CONSENT TO TRANSFER AND 
JOINDER IN SHAREHOLDERS’ AGREEMENT 


THIS CONSENT TO TRANSFER AND JOINDER IN SHAREHOLDERS’ 
AGREEMENT is entered into this__—_—_——_, 2003, by and among CATHY 
CLIENT, AS TRUSTEE OF THE CATHY CLIENT REVOCABLE TRUST, DATED 
MAY 3, 2003 (the “Trust”), SUE SMITH (“Smith”), and JOE JONES (“Jones”). 


WHEREAS, CATHY CLIENT (“Client”), Smith, and Jones, shareholders of CSJ 
ENTERPRISES, INC. (the “Corporation”), entered into a Shareholders’ Agreement, 
dated November 1, 1998 (the “Shareholders’ Agreement”); and 


WHEREAS, the Shareholders’ Agreement imposes certain restrictions on the 
transfer of shares in the Corporation; and 


WHEREAS, Client desires to transfer the shares of the Corporation owned by 
Client to the Trust and Smith and Jones are willing to consent to the transfer, according 
to the provisions of the Shareholders’ Agreement. 


NOW, THEREFORE, in consideration of the mutual promises and covenants 
stated in the Shareholders’ Agreement, the parties agree as follows: 


i Smith and Jones consent to the transfer to the Trust of all one hundred 
(100) shares of the Corporation owned by Client. 


2. The Trust joins in the Shareholders’ Agreement and agrees to be bound 
by all duties, obligations, and conditions stated therein. 


3. For purposes of construing the provisions of the Shareholders’ Agree- 
ment relating to death, Client shall be treated as the shareholder of all shares owned by 
the Trust and the provisions of the Shareholders’ Agreement relating to death of a share- 
holder shall apply in the event of death of Client to the shares held by the Trust as if they 
were held by Client. 
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FIGURE 5.39 Continued 
Consent to Transfer and Joinder in Shareholders’ Agreement 


IN WITNESS WHEREOF, the parties hereto have duly executed this Consent 
and Joinder effective as of the date first above written. 


CATHY CLIENT, AS TRUSTEE OF THE CATHY 
CLIENT REVOCABLE TRUST, DATED MAY 3, 2003 


SUE SMITH 


JOE JONES 
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2. S Corporations 


The considerations discussed above with respect to the transfer of ownership and re- 
strictions on the transfer of stock in C corporations apply equally in the case of S cor- 
porations.'"! In addition, before transferring S corporation stock to a trust, the 
attorney must consider the special rules that limit the types of trusts that may own 
stock in an S corporation. 

An S corporation is a small business corporation that has elected S corporation 
treatment. A small business corporation is a domestic corporation with not more 
than seventy-five shareholders, no nonresident aliens as shareholders, and not more 
than one class of stock.!°3 Only individuals, estates, certain types of trusts, and certain 
types of exempt organizations are allowed to be shareholders of an S corporation.'™ 
For federal income tax purposes, an S corporation is treated much like a partnership 
in that the S corporation is not a taxable entity and income and deductions of the S 
corporation flow through to the shareholders. !5 

The practitioner should always exercise caution when transferring stock in an S 
corporation to a trust. Only a few types of living trusts are eligible to be S corporation 
shareholders. If S corporation stock is owned by a trust that is not a qualifying share- 
holder, then the S corporation ceases to be an S corporation and its S corporation sta- 
tus is terminated.!% The following types of inter vivos trusts are authorized to be 
shareholders of an S corporation:!%7 


(1) A trust all of which is treated under the grantor trust rules as owned by an in- 
dividual who is a U.S. citizen or resident;!% 

(2) A trust chat was described in category (1) immediately before the death of the 
deemed owner and which continues in existence after the deemed owner's 
death, for a period of two years after the deemed owner’s death; 

(3) A qualified subchapter S trust (“QSST”); 

(4) A trust created primarily to exercise the voting power of stock transferred to 
it; and 

(5) An electing small business trust (“ESBT”). 


A trust qualifies as a QSST if its beneficiary elects treatment as a QSST and the 
following requirements are satisfied! 


(1) All the income of the trust is distributed, or required to be distributed, cur- 
rently to one individual who is a U.S. citizen or resident; and 
(2) The terms of the trust require that: 
—During the life of the current income beneficiary, there will be only one in- 
come beneficiary of the trust; 
—Any corpus distributed during the life of the current income beneficiary will 
be distributed only to chat beneficiary;!!0 
—The income interest of the current income beneficiary will terminate on the 
earlier of the death of the beneficiary or the termination of the trust; and 
—If the trust terminates during the life of the current income beneficiary, all 
the assets are distribucable only to such beneficiary. 
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A trust qualifies as an ESBT if the trustee of the trust elects treatment as an ESBT 
and the following requirements are satisfied:!"! 


(1) The trust does not have as a beneficiary any person other than an individual, 
an estate, a charitable organization or certain other exempt organizations, or 
a state or political subdivision that holds a contingent interest in the trust 
and is not a potential current beneficiary; and 

(2) No interest in the trust was acquired by purchase. 


A potential current beneficiary is a person who is entitled to, or at the discretion of 
any person may receive, a distribution from the principal or income of the trust.!!? 

Thus, a transfer of S corporation stock to a revocable or irrevocable living trust 
that is an eligible trust shareholder of a small business corporation will not jeopardize 
the corporation’s S$ status. Before making such a transfer, however, the planner 
should also take into account the potential consequences of future events. 


EXAMPLE: Transfer of S Corporation Stock to Grantor Trust 


In 1992, Gina Grantor created a revocable living trust into which she in- 
tended to transfer all her assets for estate planning purposes. Gina trans- 
ferred 100 shares of her stock in an S corporation to the trust. The transfer of 
ownership of the S corporation stock from Gina to her revocable living trust 
will not jeopardize the ability of the corporation to qualify as an S corpora- 
tion because the trust is a grantor trust, which is an eligible S corporation 
shareholder. Gina died in 2004. Under the terms of her trust, upon her death 
the successor trustee is to continue to hold the property in trust for specified 
beneficiaries and purposes. The trust will continue to be an eligible S corpo- 
ration shareholder for the two-year period beginning on Gina’s date of death. 
After the expiration of the two-year period, the trust will cease to be an eligi- 
ble S corporation shareholder unless it qualifies as a QSST or an ESBT.113 


3. Professional Corporations 


The considerations discussed above with respect to the transfer of ownership of stock 
in C corporations and S corporations apply equally in the case of professional corpo- 
rations.''4 In addition, before transferring stock in a professional corporation to a 
trust, the attorney must consider the special rules under state law chat limit the own- 
ership of professional corporations. 

The ability of a crust to own stock in a professional corporation depends on the 
applicable state professional corporation law. The purpose of regulating professional 
corporations is to protect the public from nonprofessionals dictating the professional 
judgment of those individuals who are licensed to perform a professional service. Ac- 
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cordingly, all states limit the individuals and entities to whom or which stock can be 
issued or transferred. 

Some states, including Nevada and Michigan, expressly authorize trusts to own 
stock in a professional corporation.!'5 In Nevada, a stockholder can sell or otherwise 
transfer shares of a professional corporation only to: (1) another natural person who is 
licensed to render the service that the corporation was organized to provide; (2) to the 
personal representative or estate of a deceased or legally incompetent stockholder; 
provided, however, that the personal representative or estate can hold the shares only 
for a reasonable period and may not participate in decisions concerning the rendering 
of professional services; and (3) a revocable trust if che stockholder acts as trustee and 
any person who acts as co-trustee and is not licensed to perform the professional ser- 
vice does not participate in any of the decisions concerning the rendering of the ser- 
vices.!'6 Michigan has a similar, but not identical, provision concerning the ownership 
of professional corporation stock by a trust. In Michigan, a stockholder of a profes- 
sional corporation may transfer shares to another professional individual, to a per- 
sonal representative or estate of a deceased or incompetent stockholder for a 
reasonable period, or to a trust or split interest trust in which the trustee and current 
income beneficiary are both licensed persons in a professional corporation.'!” 

Significant differences exist between the Nevada and Michigan provisions. In 
Nevada, for example, only a revocable trust can own stock in a professional corpora- 
tion. In contrast, the Michigan provision seems to allow ownership by revocable trusts 
and irrevocable trusts, such as a charitable remainder annuity trust or unitrust of 
which the professional individual is both trustee and income beneficiary. Michigan re- 
quires both the trustee and the beneficiary to be professional corporations, whereas 
Nevada does not limit the beneficiary. Nevada allows a nonprofessional co-trustee to 
serve with restrictions, but Michigan does not expressly address the position of a non- 
professional co-trustee. 

If a state statute expressly allows ownership of professional corporation stock by a 
trust, trusts in that state should be specifically tailored to satisfy the statutory require- 
ments. For example, assume in Nevada a married couple wishes to establish a revocable 
living trust of which they are co-trustees. If the wife is a member of a professional cor- 
poration, the trust should provide that, if the trust holds stock in a professional cor- 
poration and more than one trustee is serving as trustee of the trust, any co-trustee 
who is not licensed to perform the professional service performed by the corporation 
shall not participate in any of the decisions concerning the rendering of the services. 

Some state professional corporation laws limit the holding of shares in the cor- 
poration to specified individuals and entities but do not expressly address the transfer 
of shares to a trust. For example, the New Hampshire statute provides that a share- 
holder of a professional corporation may transfer shares only to: (1) a natural person 
authorized to render a professional service performed by the corporation; (2) a gen- 
eral partnership in which all the partners are qualified persons with respect to the pro- 
fessional corporation and in which at least one partner is authorized in New 
Hampshire to render the professional service performed by the corporation; and (3) 
professional corporations authorized in New Hampshire to render a professional ser- 
vice performed by the corporation.!!8 Reasonable estate planning attorneys seem to 
interpret such a statute at least two ways in relation to trust funding. The first inter- 
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pretation, which conservatively emphasizes the literal language of the statue, holds 
that a trust is not an authorized shareholder of a corporation because a trust is not a 
natural person, a general partnership, or a professional corporation described in the 
statute. Under this view, stock in a professional corporation is not funded into a trust 
and will be subject to probate if the professional still owns the stock at the time of 
death. Others believe that such a statute permits the transfer of stock to a trust if the 
trustee of the trust is a natural person authorized to render the professional service 
performed by the corporation. 

In deciding what approach to follow in representing a trust client with stock in a 
professional corporation, the attorney may consider the potential consequences of an 
unauthorized transfer. In most states, a transfer of stock to an unauthorized trans- 
feree is void."!9 Thus, if it is uncertain whether stock may be transferred to a trust and 
an attempted transfer is challenged in a court of competent jurisdiction, the court 
may find in favor of the trustee. If the court rules against the trustee, the attempted 
transfer will be held void, which means that ownership of the stock will be vested in 
the settlor as if no transfer had been attempted. Moreover, the trust’s ownership may 
never be challenged, in which case the attempt was worthwhile because the settlor’s 
purposes in establishing the crust can be fully achieved. If, based on considerations 
such as these, the attorney decides to proceed with a transfer of professional corpora- 
tion stock to a trust, the attorney should also fully advise the client concerning the 
uncertainty of the law and the possible outcomes. 


EXAMPLE: Transferring Stock in a Professional Corporation 


Larry Lawyer and Ann Attorney practice law in State S, a state that does not 
specifically permit transfer of stock in a professional corporation to a trust. 
Larry Lawyer represents Marie, a member of ProfCorp, a professional corpo- 
ration, in connection with her estate planning. Marie created a revocable liv- 
ing trust into which Lawyer and Marie are transferring all of Marie’s assets. 
Ann Attorney, ProfCorp’s corporate attorney, has custody of ProfCorp’s cor- 
porate book. Lawyer believes that S’s professional corporation law permits 
the transfer of stock in a professional corporation to a trust, so long as the 
trustee of the trust is a licensed professional. Lawyer prepared a stock power 
of attorney and letter of instruction requesting that Attorney transfer Marie’s 
stock in ProfCorp to Marie, as trustee of her living trust. In Ann Attorney’s 
view, trust are not permissible professional corporation shareholders be- 
cause, unlike individuals and certain partnerships and corporations, they are 
not expressly designated as permissible transferees in the statute. Accord- 
ingly, Attorney responded to Larry Lawyer’s request by declining to issue a 
new stock certificate in the name of Marie’s trust. Lawyer and Attorney dis- 
cussed the issue by telephone, but neither was swayed by the other’s argu- 
ments. Facing this roadblock, Lawyer considered other options. One 
possibility is simply to leave the ProfCorp stock out of Marie’s trust. If Marie 
died owning the stock, a probate of the single asset would be required. Al- 
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though a probate would entail additional expenses of administration and 
court fees, probate proceedings in State S are not particularly burdensome. 
The real dilemma is presented by the possibility that Marie may become inca- 
pacitated while owning the stock. Larry Lawyer may recommend that Marie 
retain the executed stock power of attorney in her records for possible future 
use. Lawyer may also consider relying on Marie’s attorney-in-fact under her 
durable power of attorney; should Marie become incapacitated, the actorney- 
in-fact may be able to transfer the stock to the trust. In either case, the issue of 
the trust ownership of the ProfCorp stock under S state law may have to be 
addressed at the future date. 


4. Partnerships 


Partnerships are organized and operated under state partnership laws. A partnership 
is not a separate taxable entity for federal income tax purposes. The partnership’s in- 
come, deductions, and other tax items flow through to the shareholders, who include 
the items in their taxable incomes. 

A partner’s ownership interest in a partnership, typically expressed as a percent- 
age, is set forth in the partnership agreement. A partner may also be issued a certifi- 
cate of partnership interest. A partnership interest is funded by means of an 
assignment of the interest from the settlor co the crust.!° Before preparing an assign- 
ment, the attorney should check with the partnership management to ascertain 
whether the partnership supplies a customized assignment form. A special assign- 
ment form is more likely to be used by sizable limited partnerships with numerous in- 
vestors. A standard assignment will suffice if a special form is not required. A sample 
assignment of a partnership interest is set forth in Figure 5.40. An assignment of a 
partnership interest does not cause the dissolution of a partnership unless the part- 
nership agreement expressly provides for a dissolution.!?! 

The attorney should take care to comply with any state law requirements that 
arise in connection with the transfer of a partnership interest. For example, a certifi- 
cate of limited partnership must typically be filed with the applicable state authority 
when a limited partnership is formed.'22 Certain specified events, including the ad- 
mission of a new general partner or the withdrawal of a partner, necessitate the filing 

of an amended certificate.!2 Thus, if a general partner transfers his or her partnership 
interest to a revocable living trust, the partnership must file an amended certificate of 
limited partnership reflecting the withdrawal of the settlor and the admission of the 
trustee as a general partner. Because the fee for filing an amended certificate may be 
more than nominal, it is better to advise the client who is a general partner in advance 
of the specific amount of the fee. 

Before making a transfer of a partnership interest to a trust, the attorney should 
ascertain whether there are any restrictions on the sale, exchange, or other disposition 
of the interest that would prohibit the transfer. Even if there are no outright prohibi- 
tions, there may be conditions, such as the consent of or notice to the other partners, 
that must be satisfied before a transfer can occur. Restrictions and conditions are gen- 
erally contained in the partnership agreement.!24 
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FIGURE 5.40 
Assignment of Partnership Interest 

ASSIGNMENT OF INTEREST IN XYZ LIMITED PARTNERSHIP 

FOR VALUE RECEIVED, the undersigned, CATHY CLIENT (“Assignor”), 
hereby assigns, transfers, and sets over to CATHY CLIENT, AS TRUSTEE OF THE 
CATHY CLIENT REVOCABLE TRUST, DATED MAY 1, 2003, all of Assignor’s righe, 
title, and interest in and to Assignor’s limited partnership interest in the XYZ Limited 
Partnership, as evidenced by that certasn Partnership Agreement, dated July 1, 1998, 
consisting of a forty percent (40%) limited partnership interesc. 

IN WITNESS WHEREOF, Assignor has caused these presents to be executed 


this May 1, 2003. 


WITNESSES: 


CATHY CLIENT 


{NOTARY PUBLIC LANGUAGE] 
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Common conditions on the transfer of partnership interests are the written con- 
sent of the other partners or of the general partner and the joinder of the new partner 
in the partnership agreement. A consent should be prepared that incorporates all the 
requirements for transfer of the interest. If, in addition to the partners, the partner- 
ship is required to consent to a transfer, the partnership should also be made a party 
to the consent. The attorney should also consider the impact of the transfer of a part- 
nership interest to a trust on the other provisions in the partnership agreement. For 
example, the agreement is likely to contain provisions that apply upon the death of a 
partner. The parties may wish expressly to provide in the consent that, in construing 
provisions of the agreement referring to the death of a partner, the shares owned by 
the trust will be considered to be owned by the transferor. A sample consent to a 
transfer of a partnership interest is set forth in Figure 5.41. 


S. Limited Liability Companies 


A limited liability company is organized and operated under a state law expressly pro- 
viding for such entities. A member’s ownership interest in a limited liability company, 
typically expressed as a percentage, is set forth in the operating agreement. A member 
may also be issued a certificate of limited liability company interest. An interest in a 
limited liability company is funded by means of an assignment of the interest from 
the settlor to the trust. Before preparing an assignment, the attorney should check 
with the company management to ascertain whether the limited liability company 
supplies a customized assignment form. A standard assignment is used if a special 
form is not required. 

Before making a transfer of a limited liability company interest to a trust, the at- 
torney should ascertain whether there are any restrictions on the sale, exchange, or 
other disposition of the interest that would prohibit the transfer. Even if there are no 
outright prohibitions, there may be conditions, such as the consent of or notice to the 
other members, that must be satisfied before a transfer can occur. Restrictions and 
conditions are contained in the articles of organization, the operating agreement, or 
the applicable state law.!25 


6. Sole Proprietorships 


When an individual operates a business in the form of a sole proprietorship, all the as- 
sets used in the business are owned by the business owner individually. Because a sole 
proprietorship is not a separate legal entity from the business owner, the funding of 
the assets of a sole proprietorship into a trust can be considerably more involved than 
funding stock in a corporation or a partnership interest. Unlike a corporation, a sole 
proprietorship does not have a certificate evidencing ownership. Similarly, unlike a 
partnership, a sole proprietorship does not have interests that may be assigned. 
Rather, the sole proprietorship is an informal conglomerate of various assets, all of 
which must be retitled from the name of the individual business owner to the name of 
the crust. 

To begin the funding process to a trust, the attorney must have an accurate list of 
all the assets or categories of assets used in the sole proprietorship. Such assets may 
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FIGURE 5.41 
Consent to Transfer of Partnership Interest 


CONSENT TO TRANSFER AND 
D P N 


THIS CONSENT TO TRANSFER AND JOINDER IN PARTNERSHIP 
AGREEMENT is entered into this 2003, by and among CATHY 
CLIENT, AS TRUSTEE OF THE CATHY CLIENT REVOCABLE TRUST, DATED 
MAY 1, 2003 (the “Trust”), SUE SMITH (“Smith”), and JOE JONES (“Jones”). 


WHEREAS, CATHY CLIENT (“Client”), Smith, and Jones entered into a Part- 
nership Agreement, dated November 1, 1998 (the “Partnership Agreement”) with respect 
to CSJ Partnership, a general partnership; and 


WHEREAS, the Partnership Agreement imposes certain restrictions on the 
transfer of partnership interests; and 


WHEREAS, Client desires to transfer the interest in the Partnership owned by 
Client to the Trust and Smith and Jones are willing to consent to the transfer according 
to the provisions of the Partnership Agreement. 


NOW, THEREFORE, in consideration of the mutual promises and covenants 
stated in the Partnership Agreement, the parties agree as follows: 


1. Smith and Jones consent to the transfer to the Trust of all the thirty- 
three and one-third percent (33¥%%) interest in the Partnership owned by Client. 


2. The Trust joins in the Partnership Agreement and agrees to be bound by 
all duties, obligations, and conditions stated therein. 


3, For purposes of construing the provisions of the Partnership Agreement 
relating to death, Client shall be treated as the partner for all interest owned by the Trust 
and the provisions of the Partnership Agreement relating to death of a partner shall 
apply in the event of death of Client to the interest held by the Trust as if it were held by 
Client. 
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FIGURE 5.41 Continued 
Consent to Transfer of Partnership Interest 


IN WITNESS WHEREOF, the parties hereto have duly executed this Consent 
and Joinder effective as of the date first above written. 


CATHY CLIENT, AS TRUSTEE OF THE CATHY 
CLIENT REVOCABLE TRUST, DATED MAY 1, 2003 


SUE SMITH, Partner 


JOE JONES, Partner 
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include bank accounts, accounts receivable, securities, inventory, goodwill, real prop- 
erty, supplies, materials, work in progress, finished goods, equipment, machinery, 
tools, furniture, vehicles, trailers, leases, contracts, copyrights, trademarks, patents, li- 
censes, and insurance policies.!26 It is also necessary to ascertain whether any of the 
assets are mortgaged or pledged as collateral for a loan. The existence of such credi- 
tors may affect the business owner's ability to transfer the encumbered assets.!27 

The funding documents required to transfer the sole proprietorship assets to a 
trust depend on the assets themselves.'?8 For example, real property must be trans- 
ferred by deed. Bank accounts are retitled in the name of the trust by notifying the 
bank and executing new signature cards. Insurance policies are handled by changing 
the ownership and the primary beneficiary to the crust. A business owner who leases a 
building or office may be able to assign the lease to a trust, but the consent of the les- 
sor is probably required. Vehicles and trailers are retitled in the name of a trust at the 
local motor vehicles agency. After the assets on the list that require a particular fund- 
ing document have been identified, there will remain a group of tangible and intangi- 
ble assets for which no specific evidence of title exists, such as goodwill, materials, 
supplies, and furnicure. These remaining assets can be transferred to the trust by as- 
signment., Significant assets should be specifically listed, whereas other assets can be 
referred to by category. For example, a forklift or welding machine should be specifi- 
cally identified by serial number, manufacturer, and other descriptive information. In 
contrast, desks, chairs, computers, telephones, pens, paper, and similar items can be 
grouped into categories, such as furniture, equipment, and supplies. 

After the assets used in a sole proprietorship have been transferred to a trust, the 
business owner should be advised to take title to any newly acquired assets in che 
name of the crust rather than in his or her individual name. 

When the assets of a sole proprietorship are transferred to a trust, the status of all 
business licenses, permits, or other required state and county business requirements 
will need to be reviewed to determine whether they can be assigned. It is likely, how- 
ever, that the crustee will have to reapply for a business license. If the sole proprietor- 
ship did business under a fictitious name, the trustee will also have to reapply with the 
applicable state authority for use of the name. 


I. BENEFICIAL INTERESTS IN TRUSTS 


A client who is the beneficiary of a trust created by another person (the “donor’s 
trust”) owns a beneficial interest in that trust. The estate planning attorney should re- 
quest the client to furnish a copy of the will or trust agreement under which the 
donor’s trust was established. A review of the trust terms will reveal whether the bene- 
ficiary is entitled to transfer his or her beneficial interest. 

A spendthrift provision is a trust provision that prevents certain voluntary and in- 
voluntary transfers of a beneficiary’s interest in a trust. A spendthrift provision is de- 
signed to protect a beneficiary’s interest against the claims of creditors and others. If 
the donor’s trust contains a spendchrift clause that prohibits all voluntary transfers 
of a beneficiary’s interest, then the interest cannot be transferred to the beneficiary’s 
revocable living trust. An example of a spendthrift provision that absolutely prohibits 
all cransfer of a beneficial interest is the following: 
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The interest of any beneficiary of this crust shall not be transferred, 
assigned, or conveyed and shall not be subject to the claims of any 
creditors of such beneficiary. 


A more flexible trust provision prohibits involuntary transfers of a beneficial in- 
terest and allows voluntary transfers with the consent of the trustee. An example of a 
spendthrift provision that allows voluntary transfers of a beneficial interest if the 
trustee consents is the following: 


No power of appointment or power of withdrawal shall be subject to 
involuntary exercise, and no interest shall be subject to anticipation, 
to claims for alimony or support, or to voluntary transfer without the 
written consent of the trustee or to involuntary transfer in any event. 


If the beneficial interest in the donor’s trust can be transferred, the beneficiary 
should assign the interest to his or her revocable living trust.!2? A sample “Assignment 
of Beneficial Interest in Trust” is set forth in Figure 5.42. The consent of the trustee of 
the donor’s trust to the assignment may be required. A sample “Consent of Trustee to 
Assignment of Beneficial Interest” is set forth in Figure 5.43. If the consent of the 
trustee of the donor’s trust is not required, the trustee of the donor’s trust should be 
notified of the assignment. 


J. MISCELLANEOUS ASSETS 


1. Cemetery Lots and Prepaid Funeral Services Contracts 


Ownership of a cemetery lot is usually evidenced by a deed or a contract. The attorney 
should review the client’s deed or contract to ascertain what the client owns and how 
the client’s interest can be assigned or otherwise transferred to the trust. The attorney 
should also review prepaid funeral services contracts to ascertain whether they can be 
assigned to a trust. 


2. College Tuition and Savings Programs 


Most states offer one or more plans or programs by which parents and grandparents 
can provide or save for a child’s college education. Examples are prepaid tuition pro- 
grams, college investment plans, and scholarship programs,!5° Whether a client’s in- 
terest in a college tuition or savings program can be transferred to a revocable living 
trust depends on the type and terms of the plan. The best approach is to request 
copies of a client’s contract and a recent statement for the account in order to deter- 
mine the plan in which the client participates and possibly contact numbers. The 
basic rules governing college plans are usually set forth in a master contract or master 
covenant. If the master document does not indicate whether a purchaser’s interest in 
a plan can be transferred, then the attorney should consult the representatives for the 
particular state’s program, who may be able to state whether a transfer is possible and, 
if so, the required procedure. 
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FIGURE 5.42 


Assignment of Beneficial Interest in Trust 


ASSIGNMENT OF BENEFICIAL INTEREST IN TRUST 


FOR VALUE RECEIVED, the undersigned, Amy Doe (‘“Assignor”), hereby 
assigns, transfers and sets over to JOHN DOE AND AMY DOE, AS CO-TRUSTEES 
OF THE DOE FAMILY TRUST DATED MAY 1, 2003 (“Assignee”), all of Assignor’s 
right, title, and interest in and to Assignor’s beneficial interest in and to a trust created 
under that certain testamentary trust created under Section B of Article XI of the Last 
Will and Testament of Elizabeth Roe (the “Trust”), the acting trustee of which is Herbere 
Roe, as Trustee. A copy of the Last Will and Testament of Elizabeth Roe is set forth in the 
Exhibit “A” attached hereto and incorporated herein by this reference. 

IN WITNESS WHEREOF, Assignor has caused these presents to be executed 


this May 1, 2003. 
WITNESSES: 


AMY DOE 


[NOTARY PROVISION] 
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FIGURE 5.43 
Consent of Trustee to Assignment of Beneficial Interest in Trust 


CONSENT OF TRUSTEE TO ASSIGNMENT 
OF BENEFICIAL INTEREST IN TRUST 


THIS CONSENT OF TRUSTEE TO ASSIGNMENT OF BENEFICIAL IN- 
TEREST IN TRUST is made this April 3, 2003, by HERBERT ROE as Trustee (the 
“Trustee”) of the Testamentary Trust Created Under Section B of Article XI of the 
Last Will and Testament of Elizabeth Roe (the “Roe Trust”). 


WHEREAS, the Trustee is the acting trustee of the Roe Trust, and Mary Doe 
(the “Beneficiary”) is a present beneficiary of the Roe Trust; and 


WHEREAS, the terms of the Roe Trust provide that a beneficiary may not vol- 
untarily cransfer any interest in the trust without the consent of the Trustee; and 


WHEREAS, the Beneficiary wishes to transfer the Beneficiary’s interest in the 
Roe Trust to Joe Doe and Mary Doe, as Co-Trustees of the Doe Family Trust Dated May 
1, 2003, a revocable living trust in which the Beneficiary is a present beneficiary, and the 
Trustee is willing to consent to such transfer of beneficial interest. 


NOW, THEREFORE, the Trustee hereby consents to the assignment of the 
Beneficiary’s beneficial interest in the Roe Trust to Joe Doe and Mary Doe, as Co-Trustees 
of the Doe Family Trust Dated May 1, 2003. 


IN WITNESS WHEREOF, the Trustee has duly executed this Consent of 
Trustee to Assignment of Beneficial Interest in Trust, effective as of the date first above 


written. 


WITNESSES: 


HERBERT ROE, TRUSTEE 


[NOTARY PROVISION] 
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The following discussion illustrates the funding of investments in two college 
plans in Florida, but the approach described can be applied to fund investments in any 
of the various plans around the country. To meet the diverse needs of their residents, 
many states offer two or more college plans. The procedure for retitling one plan may 
be different from the procedure for retitling another plan sponsored by the same state. 

Florida offers a Prepaid College Plan, by which a purchaser pays a specified 
amount, depending on a child’s age and type of education desired, by lump sum or 
monthly payments. The beneficiary is guaranteed the cost of tuition at specified 
Florida colleges and universities. The Prepaid College Plan is governed by a master 
covenant, which is updated annually and published on the plan’s website. Except as 
expressly provided in the master covenant, the purchaser cannot assign or transfer che 
contract, or any interest, rights, or benefits under the contract. The master covenant 
expressly provides that a request to change the purchaser designated on the contract 
must be in writing, signed by the original purchaser, notarized, and received by the 
plan board. The request must also be signed by the purchaser to whom the contract is 
being transferred. When contacted by telephone, a plan representative advised that 
the procedure outlined in the master covenant can be used to change the purchaser 
from an individual to the individual’s revocable living trust.'' No special form is pro- 
vided for changing a purchaser under the plan. When the request is received and pro- 
cessed, the purchaser will be notified that the change was implemented; the new 
purchaser’s name will appear on the next quarterly statement. A sample letter of in- 
struction for requesting a change of the purchaser to a revocable living trust is set 
forth in Figure 5.44. A sample letter transmitting the letter of instruction to the plan 
board is set forth in Figure 5.45. 

Florida also offers a College Investment Plan, under which an account owner may 
save for a beneficiary's college education. Funds contributed to the plan grow tax-de- 
ferred, and withdrawals for qualified college expenses are exempt from federal income 
tax. A special form is provided to change the owner of an account under the College 
Investment Plan. The form specifically permits a trust organized under the law of the 
United States to be an account owner. A sample completed “Account Owner Change” 
form is reprinted in Figure 5.46. Note that the form permits the account owner to des- 
ignate a “survivor” owner who becomes the owner of the account upon the death of 
the owner of record. Because a trust is the owner, there is no need to make a survivor 
designation. A sample letter transmitting the “Account Owner Change” form to the 
College Investment Plan is set forth in Figure 5.47. 


3. Club Memberships 


Ifa membership in a country club or other membership organization is transferable, it 
can be assigned to a revocable living trust. The attorney should obrain the original 
membership certificate from the client, make a file copy of the front and back of the 
certificate, and then place the certificate in a secure location. Usually, a club will reissue 
a membership certificate in the name of a trustee upon presentation of the original 
membership certificate and a letter of instruction from the member.'*? A sample letter 
of instruction is set forth in Figure 5.48. A sample letter transmitting the letter of in- 
struction and original membership certificate to the club is set forth in Figure 5.49, 
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FIGURE 5.44 
Letter of Instruction to Change Purchaser under Prepaid College Plan 


LETTER OF INSTRUCTION 


Florida Prepaid College Board 
P.O. Box 6567 
Tallahassee, FL 32314-6567 
RE: Gail Gordon 
Florida Prepaid College Plan 
Ladies and Gentlemen: 


Please change the purchaser on the above-referenced account to the following 
revocable trust: 


New Purchaser: Gail Gordon, as Trustee of the Gail Gordon Trust Dated May 


1, 2003 
Title of Trust: Gail Gordon Trust Dated May 1, 2003 
Date of Trust: May 1, 2003 
Address: 789 Golf Rd. 

City, State 12345 


Social Security No.: 123-45-6789 (Gail Gordon's) 


The notarized signatures of the current purchaser and the purchaser to whom 
the contract is being transferred appear below. 


Dated: May 1, 2003 


Gail Gordon 


[NOTARY PROVISION] 


Gail Gordon, as Trustee of the Gail 
Gordon Trust Dated May 1, 2003 


[NOTARY PROVISION] 


164 CHAPTER 5 


FIGURE 5.45 
Transmittal Letter to Prepaid College Plan 


Florida Prepaid College Board 
P.O. Box 6567 
Tallahassee, FL 32314-6567 


RE: Gail Gordon 
Florida Prepaid College Pian 
Account Number 1234567890 
Ladies and Gentlemen: 


We represent Gail Gordon in connection with her estate planning. Enclosed is a 
letter of instruction from Mrs. Gordon requesting that the purchaser under the above- 
referenced account with the Florida Prepaid College Plan be changed to “Gail Gordon, as 
Trustee of the Gail Gordon Trust Dated May 1, 2003.” 


Please send confirmation that the requested change was made to us at the above 
address. Thank you for your attention in this matter. 


Yours very truly, 
Abe Attorney 
Enclosure 


cc: Mrs. Gail Gordon (without enclosure) 
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FIGURE 5.46 


Account Owner Change Form for College Investment Plan 


Florida College Investment Plan 
Account Owner Change Form 


Customer Information: 


Name of Current Account Owner 
~1%4_ — 4s —jaat _ 


Daytime Tolephone Number 
AA det MS 2B Db o. 
Account Number 
5uUsaq M Mijler 
Name of Benoficlary (Student) 


‘ 


You may use this form to change the account owner. This form must be signed by the current account owner and be notarized. 
If the current account owner is deceased, this form must be signed by the survivor or the personal representative/executor/ 
administrator of the estate and be notarized. The new account owner must also sign this form and initial the representations in 
Section 4. The account owner is responsible for all reporting to the IRS and should retain all necessary receipts, invoices or 
other documentation. Refer to the Disclosure Statement and consult your tax advisor for more information. Retum this form 
to: 


Florida Prepaid College Board 
P.O. Box 6567 
Tallahassee, FL 32314-6567 


This account owner change will be processed within 5-7 days of receiving a complete request. For information or assistance, 
please call 1-800-552-GRAD (4723) and press prompt 2. 


1. CURRENT ACCOUNT OWNER AUTHORIZATION AND SIGNATURE 
Select ONE. | am the: 
fae Current Account Owner 
_____ Survivor - Attach a copy of the death certificate for the current account owner. 


Personal Representative/Executor/Administrator of the Estate ~ Attach a copy of the death certificate 
for the current account owner and a copy of the will, letters of administration or other legally binding 
document appointing you as the personal representalive/executor/administrator of the estate. 


By signing below, | certify that | am the account owner, the survivor or the personal representative/executor/ 
administrator of the estate, and! am therefore authorized to request this account owner change. I certify that all 
information on this form is true, complete and correct and that | fully understand the requirements and 
consequences of the action authorized on this form. 


SIGNATURE — Current Account Owner, Survivor or DATE 
Personal Representatlve/Executor/Administrator of the Estate 


NOTARY REQUIREMENT: 


State of age 4 gf 

The foregoing instrument was acknowledged before me this day of : 
who is personally known to me -or- produc 
as proper identification, 


Notary Public, State of 
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FIGURE 5.46 Continued 


Account Owner Change Form for College Investment Plan 


Mary EM.iler (Muck AN. Nee, 
Qo-Trustecs of Hu Mur, &. 


Wow Re dounts? Ty ust uwttd 26 Gg 
Mung 1, BOS B4u34%6a3014 


2. NEW ACCOUNT OWNER INFORMATION 
Tha account owner may be an individual who is a Gitizen or resident of the United States and is 18 years of age or older, or 
an antity such as a business, orgarvzafon or trust organized under the laws of the United States. 


——— Se 
7uUnNt . 
Address, artment # or PO Bax 
City Stud lays 
rs) 
c _ 
ntdeieckee-- Aaa Work Telephone Number 


E-Mail Address 


3. NEW SURVIVOR DESIGNATION 
You may designate a new survivor. The survivor becomes the account owner upon death of the account owner in Section 
2. The survivor must be an individual who is a citizen or resident of the United States and is 18 years of age or older or 
an entity such as a business, organization or trust organized under the laws of the United States. The survivor cannot be 
the same as the account cwner, The beneficiary (student) cannot be the survivor unless 18 years old or older. 


or Tax ID Number 
Complete Street Address, including Apartment # or PO Box 
DE ee i ee 
Hiome Telephone Number) Work Telephona Number 
E-Mail Address 


4, NEW ACCOUNT OWNER AUTHORIZATION AND SIGNATURE 
By signing and initiating below, | certify thal (1) all the information provided on this application and documentation 
furnished to the Florida Prepaid College Board with this application are true, complete, and correct, (2) if 1 am a natural 
person, | am a ciizen or resident alien of the Urited States, (3) if | am signing an behalf of a business, organization or 
trust organized under the laws of the United States, | arm authorized to make these certifications and representations and 
to sign this apptication on behalf of such business, organization or trust, and (4) each of the survivor and the beneficiary is 
a cRtizen of resident alien of the United States. 


{ further certify, acknowledge and represent as follows: 
° Ihave read and understand the Fionda College Invesiment Plan Disclosure Statement and the Participation 


° [understand that enrolling in the Florida College Investment Plan and investing my funds in the investment options 
involves a high degree of nsk, account values may fluctuate and there is no guarantee. | understand that | could lose 
all lunds, including any earings on those funds, deposited in the accounl, and investments in the Florida College 
Se AEeR Wa Pichia Pope Col ee ee eenctead by ba Saka at Pika, na Lice Seales 
government, the Florida Prepaid College Boar: the Federal Deposit Insurance Corporation, or any other 
gevemmental agency of financial institution. INITIALS: X . 


a =| 2 
omnapniie Sten dar py por 
Muy & Miler, Co- Trustee pads 


cK A. Millec, Co-Trustee 
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FIGURE 5.47 
Transmittal Letter to College Investment Plan 
Florida Prepaid College Board 
P.O. Box 6567 
Tallahassee, FL 32314-6567 
RE: — Gail Gordon 
Florida College Investment Plan 
Account Number 1234567890 
Ladies and Gentlemen: 
We represent Gail Gordon in connection with her estate planning. Enclosed is a 
completed Florida College Investment Plan Account Owner Change Form requesting 
that the owner under the above-referenced account be changed to “Gail Gordon, as Trustee 


of the Gail Gordon Trust Dated May 1, 2003.” 


Please send confirmation that the requested change was made to us at the above 
address. Thank you for your attention in this matter. 


Yours very truly, 


Abe Attorney 
Enclosure 


cc: Mrs. Gail Gordon (without enclosure) 
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FIGURE 5.48 
Letter of Instruction to Transfer Club Membership 
Township Golf and Tennis Club 
11 Seabreeze Lane 
City, State 12345-6789 


RE: Joe Doe and Mary Doe 
A eichierslnin Certificuas Monel 


Ladies and Gentlemen: 


Please reissue the above-referenced certificate in the name of the following revo- 
cable living trust: 


New Owner: Joe Doe and Mary Doe, as Co-Trustees of the Doe Family 
Trust, Dated May 1, 2003 

Tide of Trust: Doe Family Trust 

Date of Trust: May 1, 2003 

Address: 123 Home Lane 


City, State 12345-6789 
Social Security No.: 123-45-6789 (Joe Doe's) 


Dated: 


JOE DOE 


MARY DOE 


[NOTARY PUBLIC SIGNATURE] 
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FIGURE 5.49 
Transmittal Letter to Club 
Township Golf and Tennis Club BY CERTIFIED MAIL 
11 Seabreeze Lane RETURN RECEIPT REQUESTED 
City, State 12345-6789 


RE: Joe Doe and Mary Doe 
Membership Certificate Number 7777 


Ladies and Gentlemen: 


We represent Joe Doe and Mary Doe in connection with their estate planning. 
On their behalf, we request that you reissue the above referenced membership certificate 
in the name of “Joe Doe and Mary Doe, as Co-Trustees of the Doe Family Trust, Dated May 1, 


2003.” 
Pursuant to your instructions, enclosed are the following: 
1) Original membership certificate stock certificate Number 7777; and 
2) Letter of instruction from Joe Doe and Mary Doe requesting the reis- 
suance, 


Please send the reissued original stock certificate to us at the above address. Do 
not hesitate to contact us if you have any questions or require additional information. 
Thank you for your assistance in this matter. 


Yours very truly, 


Abe Attorney 
Enclosures 


cc: Joe Doe and Mary Doe (without enclosures) 
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4. Safe Deposit Boxes 


Access to a bank safe deposit box is typically gained through a lease arrangement be- 
tween the customer and the bank. Depending on the institution, a client’s safe deposit 
box rental agreement may be transferred to a trustee or che trustee can enter into a 
new agreement for the same box.!33 The settlor should go to the bank to make 
arrangements for the transfer of the safe deposit box. The bank may ask the settlor as 
trustee to sign a new rental agreement and signature card. The attorney can prepare a 
letter of instruction for the settlor to present to the bank so that the trustee can be 
identified properly. A sample letter of instruction is set forth in Figure 5.50. 

Because clients do not typically view safe deposit boxes as assets, they are often 
overlooked in the trust funding process. The attorney should always specifically ask 
the client whether there is a safe deposit box. The following example illustrates the 
practical difficulties that may arise if this important issue is not addressed when the 
trust is created. 


EXAMPLE: Safe Deposit Box Not Retitled 


Willa, a widow with adult three children, created a revocable living trust into 
which she transferred all of her assets, such as her bank accounts, brokerage 
account, real property, and personal items. Under the terms of the trust, Willa 
is che crustee of the trust and Sonny, a son, is the successor trustee. Willa also 
executed a pour-over will under which she named Sonny as her personal rep- 
resentative. Willa had a safe deposit box at a local bank. At the time of her 
death, the safe deposit box contained the original trust agreement and pour- 
over will, a canceled life insurance policy, and her deceased husband’s wed- 
ding band. Willa did not retitle her safe deposit box in the name of the trustee 
during her lifetime. Under the applicable state law, the bank is required to 
give the personal representative named in the will limited access to the safe 
deposit box solely for the purpose of removing the original will. In order to 
access other items in the box, the personal representative is required to offer 
the will for probate and be appointed as the personal representative by the 
probate court. A successor trustee has no authority to enter the box, even to 
extract the original trust agreement or the ring that Willa previously assigned 
to the trust along with all her other tangible personal property. If the safe de- 
posit box had been leased in the name of the trust, Sonny, as successor trustee 
would have been able to open the box and extract the contents, after provid- 
ing sufficient identification and documentation to the bank officers. Because 
the box was leased in Willa’s individual name, Sonny will be required to offer 
Willa’s will for probate, be appointed as her personal representative, and pres- 
ent his letters of administration to the bank officers. This will result in un- 
necessary delay and expense, a result that Willa sought to avoid by creating a 
revocable living trust. 


eee 
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FIGURE 5.50 
Letter of Instruction to Transfer Safe Deposit Box Agreement 


LETTER OF INSTRUCTION 


Ladies and Gentlemen: 


Please transfer our safe deposit box rental agreement to the following revocable 


Joe Doe and Ann Doe, as Co-Trustees of the Doe Family Trust, 
Dated May 3, 2003 


If you require any further information, please do not hesitate to contact us. 


JOE DOE 


ANN DOE 
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5. Animals 


The requirements for transferring ownership to a trust of registered animals or 
brands vary widely. If ownership of an animal or brand is to be funded into a trust, the 
estate planning attorney should directly contact the federal organization or state 
agency responsible for registering the animal or brand to inquire about the require- 
ments for transfer. 

The registration and transfer of livestock brands varies from state to state. In Ore- 
gon, for example, any change of ownership of a livestock brand must be recorded with 
the state Brand Office. A special transfer form is available and a transfer fee of $25 ap- 
plies. In Utah, brands are registered with the Utah Department of Agriculture and 
Food. Questions about transferring brand registrations are directed to the bureau 
chief and a $50 transfer fee applies. The California Department of Food and Agricul- 
ture’s Bureau of Livestock Identification handles brand registrations in California. To 
transfer ownership of a California brand to a trust, the owner must submit a com- 
pleted transfer form and pay a $50 transfer fee. 

The estate planning attorney may recommend that the registration for purebred 
pet animals be transferred to the trustee of a revocable living trust. For example, if the 
pet owner becomes incapacitated, it may be necessary to place the animal with a new 
owner. If the new owner wishes to continue the registration, the trustee needs the au- 
thority co transfer it. Purebred dogs are registered with the American Kennel Club. A 
supplemental transfer statement is used to transfer a dog registration when a dog has 
been transferred more than once. The transfer statement is submitted to the orga- 
nization along with a registration application or registration certificate and the appli- 
cable fees. Purebred cats are registered with the Cat Fancy Association or the 
American Cat Fancier’s Association. To transfer a registration to a trustee, the Cat 
Fancy Association requires a letter of instruction and a copy of the trust agreement es- 
tablishing the trustee’s authority. For an ownership transfer without a cattery name 
addition, the American Cat Fancier’s Association charges a fee of $7 for members or 
$13 for nonmembers. 


K. LIFE INSURANCE 


In order to advise a trust client regarding life insurance on the life of the client,!35 
the attorney should review a copy of the insurance policy to determine the type of 
insurance, the amount of the proceeds payable at the insured’s death, and the rights 
of the insured/owner with respect to the policy. The most commonly encountered 
types of insurance are term life policies,'5° permanent life policies,!3”? and group 
policies provided through an employer. In the case of most term life and permanent 
life policies, the ownership of the policy can be transferred to a trust and a trust can 
be a designated beneficiary. The ownership of a group life insurance benefit gener- 
ally cannot be transferred to a trust, but a trust can be a designated beneficiary of 
the policy. In the case of other types of insurance, such as accidental death or dis- 
ability policies, the attorney will need to review the policy to determine the insured’s 
ability to change the ownership or the beneficiary. Specialized insurance also needs 
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to be carefully scrutinized. For example, ownership of federal government life insur- 
ance policies cannot be transferred, but the insured may change the beneficiary at 
any time. 

For federal estate tax purposes, the proceeds of a life insurance policy are included 
in the gross estate of the insured if the proceeds are payable to or for the benefit of the 
insured’s estate or if the insured possessed any incident of ownership in the policy at 
the time of death.!58 The estate planner will evaluate the amount of the life insurance 
cogether with a client’s other assets in determining whether estate tax planning is nec- 
essary. If the estate tax is a factor, then use of an irrevocable life insurance trust for the 
insurance may be warranted in order to exclude the value of the proceeds from the 
gross estate. In contrast, if estate tax planning is not needed, then the revocable living 
trust is the proper vehicle for the life insurance. 

In the case of a revocable living trust, two approaches are commonly followed 
with respect to term life and permanent life policies. Some attorneys transfer owner- 
ship of the policy to the insured’s revocable living trust and also name the trust as the 
designated beneficiary.'3 Other attorneys simply leave the insured as the policy owner 
and designate the revocable trust as the beneficiary. Of the two approaches, the com- 
bination change of ownership and change of beneficiary approach is usually prefer- 
able in light of the fact that one of the purposes of a revocable living trust is to 
anticipate the settlor’s potential incapacity.! If the trust owns the policy and the set- 
tlor becomes incapacitated, any decisions concerning the policy can be made by the 
successor trustee. For example, if the settlor’s incapacity necessitates a surrender of 
the policy or a loan against the policy, the trustee can take the necessary action if the 
trust owns the policy. Because ownership of a group life insurance benefit typically 
cannot be changed, the revocable trust should be named as the beneficiary under the 
policy. It is usually not necessary to surrender the original policy when changing the 
ownership or the beneficiary. 

If an irrevocable trust is created for estate tax purposes, transfer of ownership of 
an existing term life or permanent life policy is essential. The transfer of an insurance 

policy to an irrevocable trust is a gift for federal gift tax purposes. Thus, before the 
policy is transferred, its value should be determined so that the attorney can advise 
the client whether the gift can be covered by the annual gift tax exclusion. If a new pol- 
icy is obtained when the irrevocable trust is created, the trustee should be the initial 
owner of the policy so that there is no need to transfer the policy from the insured to 
the trust. Whether the policy is existing or new, the trust should also be designated as 
the recipient of the proceeds at the insured’s death. 

Ownership and beneficiary changes are made on a form supplied by the company 
issuing the policy. Some companies take the position that a change of ownership or 
beneficiary request is not effective until che company’s form is received and approved 
by the company. A company may also request copies of the relevant pages from the 
trust agreement! and a Form W-9, “Request for Taxpayer Identification Number and 
Certification.” A sample completed Form W-9 is reprinted in Figure 3.4. Change of 
ownership and beneficiary forms can be obtained by request from the insurance com- 

pany; some companies have the forms available on their websites. For group life in- 
surance provided through employers, the required form can usually be obtained from 
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the employee benefits department. The forms vary widely in format. Some companies 
have a single form for changes of ownership and beneficiary. Other companies have 
separate forms for each change. A sample completed form for changing the owner of 
a life insurance policy is set forth in Figure 5.51 and a sample completed form for 
changing the beneficiary under a life insurance policy is set forth in Figure 5.52, If a 
change of ownership and a change of beneficiary are being effectuated on separate 
forms, the settlor as owner of the policy should sign the change of ownership form, 
and then the trustee of the trust, as the new owner, should sign the change of benefi- 
ciary form. When submitting the two forms to the insurance company, be sure to re- 
quest that the change of ownership form be processed prior to the change of 
beneficiary form. A sample completed “Designation of Beneficiary” form used by the 
Department of Veterans Affairs, which permits a change of beneficiary but not a 
change of ownership, is set forth in Figure 5.53. 

Special attention is needed when identifying a trust as beneficiary under a life in- 
surance policy. Assume that a settlor wishes to transfer ownership of a life insurance 
policy to his or her revocable living trust and designate the trust as beneficiary. Nor- 
mally, the settlor is the initial trustee of his or her revocable living crust. Thus the 
policy should be retitled in the name of the settlor, as trustee of the trust. Because the 
settlor, as the insured, will be dead when the proceeds become payable, it does not 
make sense to designate the settlor, as trustee of the trust, as the beneficiary.'42 Thus 
the beneficiary may be designated as “the acting trustee” of the revocable living crust. 
Alternatively, the beneficiary may be designated as the named successor trustee under 
the crust. 

Before transferring an life insurance policy to a trust or naming a trust as benefi- 
ciary, the attorney should consider the impact of the transfer or designation on any 
state law providing special protection of life insurance policies or proceeds. For ex- 
ample, a state law may exempt the cash surrender value of life insurance policies is- 
sued on the lives of state residents from the claims of creditors.'43 Other state starutes 
exempt life insurance proceeds payable to a designated beneficiary other than the in- 
sured’s estate.'*4 Ir may be necessary to weigh the potential need for exemption of the 
policy or proceeds against the advantages of making the trust as owner and benefici- 
ary before proceeding with the changes. 


L. ANNUITIES 


A commercial annuity is a contract between an individual and an insurance company 
under which the individual receives a series of immediate or deferred periodic pay- 
ments in exchange for the payment of a single premium payment or series of pay- 
ments,45 If various requirements are satisfied, special income tax treatment is 
afforded annuities and annuity payments. First, if the annuity is deferred, income tax 
is deferred on the earning within the annuity until the annuitant receives the pay- 
ments. Second, a portion of every annuity payment represents a nontaxable return of 
principal to take into account the annuitant’s investment in the contract.!46 Annu- 
ities may provide guaranteed death benefits payable upon the death of the annuitant 
for which a beneficiary should be designated. 


When a trust client owns an annuity, the ideal strategy is for the trust to be 
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FIGURE 5.51 


Form to Transfer Ownership of Policy 


FOR sto 
ifieaurrane CHANGE OF OWNER £60 am. - 2:00 pm. Eastern Tere 


DO NOT RETURN THE POLICY WITH THIS REQUEST 
BEFORE COMPLETING THIS REQUEST, PLEASE FEAD THE INSTRUCTIONS ON THE COVER PAGE AND TME PROMSIONS ON THE 


fev oom an st Te dee oS te et beret 7 Oe rte Soe at Cont Ta peret Sy see Pe chy eee et we ae ee 


CHANGE OF OWNEFL Yes =U No U Taras 2s GO UW Banaier tor Consideration So 
FULL MAWE OF NEW OVNER AND PELATONGHIP TO BOLPED ADOT ANT 


Owner's Addrosa: If applicable, check and complete. 
@ Ackiross of NEW OWNER is: Q Change ackiess of SAME OWNER tor 


FV SEE Pe | eee een 2S reert Carer art Ta heenieneet, oe ny ate 
Numi and art AA Sie Tey wpe ot Sow age) 


< é Cute gS 
Saa Dp + 4 Coty 
GUBSTTTUTE FORM W-9 — FOR NEW INDSADUAL OVER ONLY 

Federal Law requires that you provide the folovang Osta [sco moves sce tor explanations: 

PART ONE — Emtor your taxpayer Wanticaton nurber in the oroprate box Far most tecayers, he 0 he Soced Sonsty 
Number. For most Corporations ard Trusts, tis 8 the Employer identification Number 
Social Security @ — ULERI3s- HiSe- fo 8G“) OR Ercioyer tO Mumter LiS-L iti ty 

PART TWO — Check the box # you ae NOT subject to backup eithhoidirg under ha provsore of section TACHA ic) of 
the Internal Revenue Code... G 

CERTIRCATION — Under penatiies of parpry. | cortty Mat tus information is rue, conect ard complete. 


Date: oS] 01 /2os 
Speers atin Owe Cty Cleat, Teas ee Mom tf 


Oey , oer 
trpotart Prease Print Cosy in Bus of Slack rie 
——————————————— 


FOR EQUITABLE/EQUITABLE OF COLORADO USE ONLY 
The Equitabie/Equitable of Colorado certiSas that this change haa been recorded. 


98 pn 
THIS COPY TO SE ATTACHED TO AND RETAINED WATH POUCY 


Date: 


tex 0G 
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FIGURE 5.52 


Form to Change Beneficiary under Policy 


(pf) The Equitable Life restos soy 
PO Box 

EQUITABLE Charlotte, NC 28201-1047 

888-855-5100 


8:00 a.m. — 9:00 p.m. Eastern Time 
BEFORE COMPLETING THIS PAGE, PLEASE READ THE INSTRUCTIONS AND THE PROVISIONS ON PAGE 2 
beneficiary request for 


IWAlria|4 | KpleT Sos URS es eRe ee 


Ingured’s Nama (First, Mixidle, Last) 


aAiriHi4| (OL iein Tr oe alolr|O}| |sfifod | | 


lalate Maddie, Last} 


Lijafalylstelicl4l | Bia [elsl¥ [al si71b] 


Swoon Le 1 savas Valea Oriole 
Sam pm 


beneficiary change request for the followin olicy numbers 
y ] q g9 Pp y 


eid isizivielal |} LULI Ltt tit! LLELItt tt 
og SWQeaneae BAD aN 


new beneficiary request 
Aud Nerve of Now Baretctary _|_Adssose 


He (ack + a ‘ 
Me be shaytmstic of a2 2 Flaminys De.| Sal 
al Rel Oo ee eae 


c tu Ss 5-1 dos 3 


special instructions: 


the Insured wil share equally. See page 2 for instructions and sample designations. 


THIS CHANGE IS SUBJECT TO THE PROVISIONS ON PAGE 3 
For other than Corporate or Trust Owned Policies: 


Telephone 


Telephone 


For Corporate or Trust Owned Policies: 
Name of Corporation or Trust: {* 


Signature of Officers) Title of Officer(s) 
Trustee 
Title of Trustee(s) 


Mh By: 


omens Seki SE See ie sh COLL NEI See NMP RD 
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Designation of Beneficiary/Government Life Insurance 


CATE RECORDED [SIGUATUME CF VA INSURANCE OFFICAL 


FFrst, mxddie, lat narne) 


{ae Flam ngs Dr, 


streot of rural rete) 


City, Shae 1924S-U959 
(Cty of PO, State and DP Code) 


2A, INSURANCE FILE NUM OER 


F S3A4754 
28 SOCIAL SECURITY NUMGER 
baZ-US-L1E4 

3 Puan inte ee 
Bo =e S44 -4§7 


RY ENTE ERED IN THE PRNCIPAL AND 
BENEFIC 
CONTINGENT BENERCIARY AREAS BELOW 


dais 


He achay pruste¢ oF the 


ord vi dey, oo 


PUINYIVOR 


| understasd that this change cancels all por benefic.ary and option selections, and unless indicated in Item $, Remarks, this change applies to all 
Government Life Insurance policies under the above file number 


6. SIGNATURE OF INSURED (Oe not print 7 DATE 
A Mo\, ood 


An 29-336 OCKS OF VA FORM 25-33 , JUN SOG - 
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named the owner and either the primary or contingent beneficiary under the annu- 
ity contract.'47 If the trust owns the annuity and the settlor becomes incapacitated, 
any decisions concerning the annuity can be made by the successor trustee. It must 
be stressed, however, that the terms, features, benefits, and options under annuity 
contracts vary considerably. For example, some companies simply do not permit 
an annuity to be retitled in the name of a trust and other companies offer chat flex- 
ibility. Concerning beneficiaries, additional income tax deferral opportunities may 
be available if a spouse or individual family member is named as beneficiary.'** If 
such an option is available and important to the settlor, a common approach is to 
name the surviving spouse as primary beneficiary and the trust as contingent ben- 
eficiary. To find out what is permissible under a particular contract, the safest ap- 
proach is for the attorney to review the annuity contract and to discuss the 
available options with the issuer or with the settlor’s broker or other financial ad- 
visers through which the annuity was purchased. Following this review and consul- 
tation, the attorney can advise the settlor how to proceed with confidence that no 
steps have been taken that would unknowingly deprive the settlor of future or cur- 
rent benefits or options. 

Ownership and beneficiary changes to annuity contracts should be made on 
forms supplied by the issuer of the annuity. Change of ownership and beneficiary 
forms can be obtained by request from the issuer; some companies have the forms 
available on their websites. A sample completed form used to change ownership of an 
annuity to a revocable living trust is set forth in Figure 5.54. If a change of annuity 
ownership and a change of beneficiary are being effectuated on separate forms, the 
settlor as owner of the policy should sign the change of ownership form, and then the 
trustee of the trust, as the new owner, should sign the change of beneficiary form. 
When submitting the two forms to the company, be sure to request that the change of 
ownership form be processed prior to the change of beneficiary form. A sample com- 
pleted form used to designate new beneficiaries under an annuity, without a change of 
ownership, is set forth in Figure 5.55. 

Special attention is needed when identifying a trust as beneficiary under an annu- 
ity. Assume that a settlor wishes to transfer ownership of an annuity co his or her rev- 
ocable living trust and designate the trust as primary or contingent beneficiary. 
Normally, the settlor is the initial trustee of his or her revocable living trust. Thus the 
annuity should be retitled in the name of the settlor, as crustee of the crust. Because 
the settlor, as the annuitant, will be dead when the death benefic under the annuity 
becomes payable, it does not make sense to designate the settlor, as trustee of the 
trust, as the beneficiary,'*? Thus the beneficiary may be designated as “the acting 
trustee” of the revocable living trust. Alrernatively, the beneficiary may be designated 
as the named successor trustee under the trust. 

Before transferring ownership of an annuity to a trust, the attorney should con- 
sider the impact of the transfer on any state law providing special protection of pro- 
ceeds of annuity contracts. For example, a state law may exempt annuity contracts or 
the benefits or proceeds thereof from the claims of creditors.'5° It may be necessary to 
weigh the potential need for exemption of the proceeds against the advantages of 
making the trust as owner before proceeding with the change of ownership. 
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FIGURE 5.54 


Form to Transfer Ownership of Annuity 


STATE LIFE INSURANCE COMPANY, INC. 


123 Main Street (800) 987-6543 
Cty, State 12345 (321) 654-0987 


For instructions on completing this form, see page 3 or contact your Service Representative. 
CHANGE OF OWNERSHIP FORM 


Contract Number: ,4 247 4G 


Annuitant Name: G ny} ATP 


art I: Current Owner Information: 


Owner Name: (\ +} Vu eat Owner SSN: 13-45 -7 &] 
Joint Owner Name: __ IA Joint Owner SSN: 
Owner Daytime Phone: 37A- US*-TK74 Owner Evening Phone: 22) - US+ - if 7 


Note: The current owner and joint owner (if applicable) are advised that the transfer of 
ownership of an annuity may have potential tax consequences that should be discussed with a tax 


advisor before completing Part Il. 


a! 
Part Il: New Owner Information: 


Cut Client, Trust oc of tite Caty Chenk 
Owner Name: Riset sists Trust dtd S-l-063 Owner SSN: 143 -45 - ET KS l 


» -\ 184 


Address: 
Joint Owner Name: __ W\ Joint Owner SSN: 
Address: 
Daytime Phone: 321 -vS+~ 4X7l Evening Phone: 3X\~- UOA-VK TL 


UT EET IEEE Tg 
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FIGURE 5.54 Continued 


Form to Transfer Ownership of Annuity 
CHANGE OF OWNERSHIP FORM (continued) 


Contract Number: (9 ¥4 37 YG 


Part Ill: Signatures: SiS he he ies 


A SIGNATURE GUARANTEE IS REQUIRED FOR ALL SIGNATURES. 
I have read, understand, and authorize the changes requested above. I, the existing owner, 


acknowledge that all rights and privileges of the contract will be relinquished in favor of the new 
owner. I, the new owner, accept all rights and privileges of the contract. 


&_________—Sitfaaas Medallion Signature Guarantee: 
Existing Owner ate [STAMP] 


Curthy Ci ent 
a NW Ae OO UREN SM ORR rer a a ee Medallion Signature Guarantee: 
Existing Joint Owner Date [STAMP] 


X sli [209 3 Medallion Signature Guarantee: 


cw Owner Date [STAMP] 
uthy Ch ent, Tvustee 


Medallion Signature Guarantee: 
New Joint Owner Date [STAMP] 


Part IV: Additional Provisions: 


l. The change of ownership will be effective on the date signed by the existing owner and joint owner 
(if applicable), subject to the Company’s approval and acceptance. 


2. The change of ownership effectuated by this form does not change the existing designated 
beneficiary. The new owner may designate a new beneficiary by completing a Change of 
Beneficiary Form. 
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FIGURE 5.55 


Form to Change Beneficiary of Annuity 


STATE LIFE INSURANCE COMPANY, INC. 


123 Main Street (800) 987-6543 
City, State 12345 (321) 654-0987 


For instructions on completing this form, see page 3 or contact your Service Representative. 
CHANGE OF BENEFICIARY FORM 


Contract Number: SU79 3vAG 
Annies: Mock A -Oiliee 


Part I: Owner Information: 


Owner Name: (Yia.ck 4 Nier Owner SSN: 1Q23-4S -G7§4 


Joint Owner Name: 1A Joint Owner SSN: 


Owner Daytime Phone: 817 -S\o- 1432 Owner Evening Phone: $97-S Hy - 1432 


Part II: Primary Beneficiary: : 


Provide the information requested below for each primary beneficiary. If more than one beneficiary is 
named, they will receive equal shares unless diffcrent percentages are indicated. 


Name Relationship _ Birth Date SSN % Designated 


Mary & Miller Sparse. alul43 951-45 -4Za\ 100‘T0 
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FIGURE 5.55 Continued 


Form to Change Beneficiary of Annuity 


CHANGE OF BENEFICIARY FORM (continued) 
Contract Number: DU 79 Zu AG 


Part III: Contingent Beneficiary: sisi 


Provide the information requested below for each contingent beneficiary. If more than one beneficiary is 
named, they will reccive equal shares unless different percentages are indicated. 


Name Relationship Birth Date SSN % Designated 
the AL*iNy trastec of the 

MborckK A. Niner Tryst Trust j Loo%~e 
Ose tog ty 7303 

KR val ZB A 

Owner (VYiark A (Vl. Wer Date Witness 

Joint Owner Date Witness 


1. The change of beneficiary will be effective on the date signed by the owner and joint owner (if 
applicable), subject to the Company’s approval and acceptance, 


aad 


Upon the effective date of this change of beneficiary, all prior beneficiary designations are revoked. 
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MM. RETIREMENT PLANS 


1. Qualified Retirement Plans 


Qualified retirement plans are eligible for special income tax treatment in that the 
plan itself is exempt from income taxation, contributions are deductible by employ- 
ers, income tax is deferred on allowable contributions, and, even when taxable distri- 
butions to a plan participant must begin, opportunities exist for taking minimum 
distributions over a participant’s lifetime that will permit even more income tax de- 
ferral.!5! Qualified retirement plans include stock bonus, pension, and profit-sharing 
plans described in Section 401(a) of the Internal Revenue Code (IRC), annuity con- 
tracts described in IRC Section 403(a), annuity contracts and custodial accounts de- 
scribed in IRC Section 403(b), individual retirement accounts (IRAs) described in IRC 
Section 408, and Roth IRAs described in IRC Section 408A. 

A plan participant has a beneficial interest in a qualified retirement plan that is 
generally not assignable.'S? Thus a participant's interest in a qualified retirement plan 
is never transferred to a trust.'53 The decision of whether to name a trust as benefici- 
ary under a qualified retirement plan may require an analysis of several interrelating 
factors, including income and estate tax considerations as well as practical family con- 
cerns. Plan participants should seek advice from an attorney or other professional 
well versed in the technical rules concerning required minimum distributions and 
designated beneficiaries before naming or changing primary and contingent benefici- 

aries under a qualified plan. 

To confine the advantages of income tax deferral in qualified retirement plans 
within reasonable limits, a complex set of rules dictates required minimum distribu- 
cions to the participant or his or her beneficiaries.'** A plan participant must begin 
taking distributions from a qualified plan not later chan the required beginning 
date.155 The required beginning date for a participant in a qualified plan is April 1 of 
the calendar year following the later of: (a) the calendar year in which the participant 
attains age seventy and one-half years; or (b) the calendar year in which the participant 
retires from employment with the employer maintaining the plan.'5¢ The required be- 
ginning date for an IRA owner is April 1 of the calendar year in which the individual 
attains age seventy and one-half years.!5’ The distribution may be in the form of a 
lump sum or in installment payments over: (a) the life of the participant; (b) the joint 

lives of the participant and a designated beneficiary; (c) the life expectancy of the par- 
ticipant; or (d) the joint life and last survivor expectancy of the employee and the des- 
ignated beneficiary.!58 
Ifa participant began receiving distributions at the required beginning date and 
dies before receiving the entire interest under the plan, the distribution period for 
the remainder depends on whether there is a designated beneficiary.!5? If the partici- 
pant had a designated beneficiary, the distribution period is the longer of: (a) the re- 
maining life expectancy of the designated beneficiary; or (b) the remaining life 
expectancy of the participant.!® If there was no designated beneficiary, the distribu- 
tion period is determined with reference to the remaining life expectancy of the par- 
ticipant.!6! 
If a plan participant dies before the required beginning date, there are three po- 
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tential options for distributing the decedent's interest under the plan: the five-year 
rule; the life expectancy rule where there is a nonspouse beneficiary; and the life ex- 
pectancy rule where the surviving spouse is the sole designated beneficiary. Under 
the five-year rule, the interest must be distributed within five years of the partici- 
pant’s date of death.'®2 The five-year rule applies when there is no designated benefi- 
ciary.'6} Under che life expectancy rule, any portion of the interest payable to a 
designated beneficiary may be distributed over the life of the beneficiary or over a pe- 
riod not extending beyond the life expectancy of the beneficiary.'® If the designated 
beneficiary is not the employee’s spouse, distributions must commence on or before 
the end of the calendar year immediately following the calendar year in which the 
participant died.'*5 Additional deferral opportunities are present when the sole des- 
ignated beneficiary is the participant’s surviving spouse. Distributions cto the spouse 
must commence on or before the later of: (a) the end of the calendar year immedi- 
ately following the calendar year in which the participant died; or (b) the end of the 
calendar year in which the participant would have attained age seventy and one-half 
years, !66 

The required minimum distribution rules described above offer more liberal pro- 
visions for distributions to surviving spouses than for distributions to other individu- 
als or crusts, Moreover, a surviving spouse may elect to roll over a distribution from 
the deceased spouse’s qualified plan or individual retirement account into his or her 
own individual retirement account or may treat the deceased spouse’s individual re- 
tirement account as the surviving spouse’s own.!®7 Because of the enhanced opportu- 
nities for income tax deferral when a participant’s surviving spouse is the designated 
beneficiary, it is common practice for married participants to name the spouse as the 
primary beneficiary. A contingent beneficiary, including a trust, may be named as the 
contingent beneficiary under the plan. If the spouse predeceases the participant, or if 
the spouse survives the participant and disclaims the interest under the plan, the 
named contingent beneficiary will be treated as the designated beneficiary.'® If a par- 
ticipant chooses to name a primary beneficiary other than the spouse, the spouse’s 
consent is usually required.!® 

On the other hand, in some contexts an estate planning client may decide that es- 
tate tax or personal considerations dictate naming a trust as a primary plan benefici- 
ary notwithstanding the potential income tax savings from naming a surviving 
spouse as the primary beneficiary. For example, a participant with children from a 
prior marriage may wish to use the retirement benefits to provide for the children, 
while leaving his or her residence and personal effects to the surviving spouse. In this 
situation, the participant can either designate as primary beneficiary the children in 
equal shares or a crust for the benefit of his or her lineal descendants. The important 
point is chat the estate planning attorney advise the client regarding the options and 
their consequences before a beneficiary designation is made. 

Before naming a trust as beneficiary under a qualified plan, the estate planning 
actorney should be familiar with some special rules applicable to trust beneficiaries 
under the minimum distribution rules.!” As discussed above, the distribution op- 
tions for benefits under qualified retirement plans depend in part upon whether a 
designated beneficiary was specified by the participant. The term “designated ben- 
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eficiary” is defined as an individual designated as beneficiary by the participane.!7! 
Although the literal definition would prohibit a trust from being a designated ben- 
eficiary, a special rule applies under which the beneficiaries of a trust named as a 
beneficiary under a plan are treated as having been designated as beneficiaries by 
the participant for purposes of determining the required minimum distributions 
under the plan.!72 In effect, the Internal Revenue Service looks through the trust to 
find individual trust beneficiaries to serve as designated beneficiaries. Trust benefi- 
ciaries can be treated as designated beneficiaries if the following requirements are 
met:!73 


1) The crust is a valid crust under state law (or would be a valid trust but for the 
fact that there is no corpus); 

2) The trust is irrevocable or will by its terms become irrevocable upon the death 
of the employee; 

3) The beneficiaries of the trust who are beneficiaries of the trust’s interest in the 
plan benefits are identifiable from the trust instrument;!7* and 

4) The required documentation has been provided to the plan administra- 
tor.!75 


If a person other than an individual is named as a trust beneficiary, then the par- 
ticipant will be treated as having no designated beneficiary, even if there are also indi- 
viduals designated as beneficiaries.!”° If, however, the trust beneficiary of a trust 
named as beneficiary under a plan is another trust, the beneficiaries of the other crust 
will be treated as being designated as beneficiaries of the first trust, and thus as desig- 
nated beneficiaries of the participant, so long as the trust requirements are satisfied 
with respect to both che first crust and the other trust.!77 

Ifa plan participant names a trust as beneficiary under a qualified retirement plan 
and the trust requirements set forth above are not satisfied, then the participant will 
be treated as having no designated beneficiary and potential opportunities for income 
tax deferral are forfeited.!”® Conversely, if the trust requirements are satisfied, benefi- 
ciaries of the trust are considered designated beneficiaries of the participant for pur- 
poses of determining the required minimum distributions. Because most trusts have 
more than one beneficiary and the interests of the beneficiaries may be structured in 
many fashions, it is important to determine whose life expectancy applies in deter- 
mining the required minimum distributions. 

The general rule is that, if more than one beneficiary is designated as a beneficiary 
of a qualified plan benefit, the designated beneficiary with the shortest life expectancy 
is treated as the designated beneficiary for purposes of determining the applicable dis- 
tribution period.!”? Not all trust beneficiaries are taken into account for purposes of 
determining whose life expectancy is the shortest. It is clear that any crust beneficiary 
having a present interest in the trust income or principal is taken into account. With 
regard to beneficiaries with future interests, the rules distinguish between a benefici- 
ary with a contingent interest and a beneficiary who is merely a potential successor to 
the interest of another beneficiary upon the death of the other beneficiary. A contin- 
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gent beneficiary is taken into account, whereas the mere potential successor to an- 
other’s interest is disregarded.!8° 


EXAMPLE: Beneficiaries with Contingent Interests 


Hal has an account under a qualified retirement plan established and main- 
tained by his employer. Hal died in 2004 at the age of fifty-five, survived by his 
wife Wendy (age fifty) and their three children (ages twenty, twenty-four, and 
twenty-eight). Prior to his death, Hal named a testamentary trust to be estab- 
lished under the terms of his will as the beneficiary of all amounts payable 
from his retirement account after his death. Under the terms of the trust, all 
income is payable annually to Wendy and no one has the power to appoint 
principal to anyone other than Wendy. Hal's children are the remainder bene- 
ficiaries of the trust; no person other than Wendy and the children has a bene- 
ficial interest in the trust. The trust gives Wendy the power to compel the 
trustee to withdraw annually from Hal’s retirement plan an amount equal to 
the income earned on the assets in the account during the calendar year and to 
distribute that amount through the trust to Wendy. If Wendy exercises the 
withdrawal power, the trustee must withdraw from Hal’s account the greater 
of the amount of income earned in the account during the calendar year or the 
required minimum distribution. Under the terms of the trust, however, only 
the portion of the plan distribution received by the crustee equal to the income 
earned by Hal’s account in the plan is required to be distributed to Wendy (to- 
gether with any other trust income). If the required minimum distribution is 
greater than the income from the account for a calendar year, Wendy will re- 
ceive the income amount and the excess will be accumulated in the trust for 
the benefit of Hal’s children. Assume that all of the trust requirements are sat- 
isfied so that the beneficiaries of the trust are treated as designated beneficiar- 
ies under the plan. Even though the children’s access co their interests is 
delayed until after Wendy's death, the children are designated beneficiaries 
taken into account in determining the distribution period. Because four trust 
beneficiaries are treated as designated beneficiaries, Wendy, the designated 
beneficiary with the shortest life expectancy will be used to determine the dis- 
tribution period.'*! Because Wendy is not the sole designated beneficiary, how- 
ever, distributions from the plan must commence on or before the end of the 
calendar year immediately following the calendar year of Hal’s death.'® 


EXAMPLE: Beneficiaries as Potential Successors to Another’s 
Interest 


Assume the same facts as in the foregoing example, except that the trust pro- 
vides that all amounts distributed from Hal’s retirement account during 
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Wendy’s lifetime will be paid directly to Wendy upon receipt by the trustee of 
the testamentary trust. Under this scenario, no amounts distributed from the 
retirement account during Wendy’s lifetime will be accumulated for the bene- 
fit of the children. Thus, the children, as residuary beneficiaries, are mere po- 
tential successors to Wendy’s interest in the retirement account. Because the 
children are not taken into account as designated beneficiaries for purposes 
of determining the distribution period, the account can be distributed using 
Wendy’s life expectancy to determine the distribution period and, under the 
special rule applicable when a spouse is the sole designated beneficiary, distri- 
butions need not begin until the end of the calendar year in which Hal would 
have attained age seventy and one-half years. 


Beneficiary changes under qualified retirement plans should be made on forms 
supplied by the trustee or administrator of the plan. Change of beneficiary forms can 
be obtained by request from the trustee, administrator, or employer; some companies 
have the forms available on their websites. A sample completed form used to desig- 
nate a revocable living trust as contingent beneficiary under an individual retirement 
account is reprinted in Figure 5.56. 

Special attention is needed when identifying a trust as beneficiary under a quali- 
fied retirement plan. Normally, the settlor is the initial trustee of his or her revocable 
living trust. Assets funded into the trust are retitled in the name of the settlor, as 
trustee of the trust. Because the settlor, as the plan participant, will be dead when 
and if the beneficiary designations under the plan take effect, it does not make sense 
to designate the settlor, as trustee of the trust, as the beneficiary.'*4 Thus the benefi- 
ciary may be designated as “the acting trustee” of the revocable living trust. Alterna- 
tively, the beneficiary may be designated as the named successor trustee under the 
trust. 


2. Nonqualified Retirement Benefits 


Retirement benefits provided by an employer to an employee that do not meet the 
stringent requirements set forth in the Internal Revenue Code for qualified plans 
may not offer the income tax advantages of qualified plans but are valuable assets for 
retirement and estate planning purposes. Nonqualified retirement benefits include 
deferred compensation plans and contractual death benefits. Because the nonquali- 
fied retirement plans vary considerably, the best approach is for the attorney to re- 
view a copy of the plan or other governing document to ascertain the employee’s 
rights with respect to designating benefits payable at the employee’s death. Benefi- 
ciary changes under nonqualified retirement plans should be made on forms sup- 
plied by the employer. The same considerations discussed above in connection with 
identifying the trustee as the beneficiary of death benefits under qualified plans 


apply with respect to designating a trustee as beneficiary under nonqualified 
plans. !85 
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FIGURE 5.56 


Form to Change Beneficiary of Individual Retirement Account 


DESIGNATION OR CHANGE OF BENEFICIARY FORM 


State Farm Funds Individual Retirement Accounts 


This form is used to add or change a beneficiary of your IRA. If you wish to establish a transfer on death beneficiary on your non-tax 
qualified State Farm Mutual Fund account, please call and request a Designation of Transfer on Death Beneficiary Form. 


hereby revoke any prior Designation or Change of Beneficiary Forms and name the following as the beneficiary(ies) of this IRA, subject 


to my right to change this designation as provided in the Custodial Account Agreement and to the provisions on the reverse side of this 
form. 


If you have any questions or additional information before completing this form, please call 1-800-447-4930. 


> Participant Information 


Name YYOrk F. Whiler _——___Scxiat Security # LAB-4S-739 
First MI Last 
<— “A 
ress i ck Strat fe) 
4 Street ; v c State Zip Code 


Account Number 12 -S5o014-3 = 


& Primary Beneficiary(ies) 


Name and Social Security # Address 1 Parveen Birth Date 
‘ eres : Ayo, \4 
a Wad €. Willem 197 Lincoln Ave ss Sparse Ap 145 
ss# U8] -W5-4aSI Cy ty State Pod a 
Chy State ZIP Code 
b. ee es see eran 
Street Month/Day Year 
SS # 
Cty State ZIP Code 
c. ereustivietet on oe sewed Saf 
Street MonttyDay!Yeer 


EEN 8 ty Be Vl A Oe ho 8 
Gy Sule ZP Code 
03 
Participant's Signature Date 


Signature of Witness Other Than Beneficiary - Required 


Signature of Spouse, If applicable 
(Forms lacking a witness will be retumed.) 9 eve N OFe 


(Review # 1-d in General Provisions) 


120-4735 Rev. 12-19-2001 Printed in U.S.A, 
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NOTES 


1, RESTATEMENT (THIRD) OF Trusts § 40 (2003). A New York statute expressly provides thar 
every estate in property can be disposed of by lifetime trust. N.Y, ESTATES, POWERS, AND Trusts Law 
§ 7-116. 

2, RESTATEMENT (THIRD) oF Trusts § 40, cmts. b and d (2003). See also Bogert & Bogert, THe 
Law OF TRUSTS AND TRUSTEES § 142 (rev. 2d ed. 1984). 

3, Eg, Newton v. Wimsatt, 791 S.W. 2d 823 (Mo.App. 1990) (execution of a deed from the set- 
tlor to herself, as trustee of a revocable living trust, was sufficient to transfer title to real property to 
the trust); Golleher v. Horton, 715 P. 2d 1225 (Ariz. App. 1985) (transfer of real property by deed from 
settlors to trustee was sufficient to establish the trust res requirement and was also evidence of the 
settlors’ intent to create a trust). See Flinn v. Van Devere, 502 So. 2d 454 (Fla. App. 1987) (revocable liy- 
ing trust established by settlor did not contain certain real property because the settlor did not con- 
vey title to the realty by deed to the trustees); Dahlgren v. First National Bank, 580 P. 2d 478 (Nev. 1978) 
(where a settlor created a trust, named a third party as trustee, but did not transfer title to a condo- 
minium to the trustee before her death, the condominium could not be distributed to the benefici- 
ary named in the trust because the condominium was not property of the trust). See also Austin v. City 
of Alexandra, 574 S.E. 2d 289, 292-93 (Va. 2003) (where settlor transferred by deed real property 
from himself individually to himself, as trustee, of a revocable living crust, and where settlor later 
transferred the same property from himself individually to a charitable remainder unitrust, the 
property remained an asset of the revocable trust because the settlor had no interest to convey indi- 
vidually), If the owner of property declares himself or herself trustee of realty for the benefit of an- 
other, a court may conclude that the property is subject to the trust notwithstanding the absence of 

a formal transfer by deed. E.g., Parker v. Powell, 100 Cal. Rptr. 2d 501 (Ct. App. 2000) (where a hus- 

band and wife declared themselves co-trustees of a revocable living trust, jointly owned real property 

listed on a trust property schedule was considered trust property even though the property was not 
formally transferred to the trust by a recorded deed); Brevard County v. Ramsey, 658 So. 2d 1190 (Fla. 
App. 1995) (where a husband and wife declared themselves co-trustees of real property for the bene- 
fit of their wholly-owned corporation, the trust was valid even though the property was not formally 
transferred to the trust by a recorded deed); Heggstad v. Heggstad, 20 Cal. Rptr. 2d 433 (Cal. App. 1993) 
(where settlor in writing declared himself trustee of his interest as a tenant in common in real prop- 
erty but did not execute a deed conveying the property to himself as trustee, the interest was subject 
to the trust and not part of the settlor’s estate upon his death); Wilkerson v. McClary, 647 S.W.2d 79 
(Tex. App. 1983) (where a settlor declared herself trustee of certain assets, including realty, a valid 
trust was created even though the property was not retitled in the trustee’s name). 

4. BLAck’s Law DICTIONARY. 

5. Moy, Livinc Trusts AFTER THE 1997 TAXPAYER RELIEF AcT 141 (1998); Nash, “Funding,” 
ADMINISTRATION OF TRUSTS IN FLORIDA § 11.3 (3d ed. 2001). Notwithstanding the recommendation 
in the text to use a warranty deed to transfer title to real property to a revocable living trust, use of 
quitclaim deeds for this purpose is common. See Schmidt, “How to Fund a Revocable Living Trust 
Correctly,” ESTATE PLANNING 67-68 (Mar/Apr. 1993). 

6. Moy, Livinc Trusts AFTER THE 1997 TAXPAYER ReLiEF Act 141 (1998). 

7. Arlen, “Title Problems and Issues,” ADMINISTRATION OF TRUSTS IN FLORIDA § 14.18 (3d ed. 2001). 

8. American Land Title Association Owner’s Policy (Form 5332) § 1(a). 

9. Id. § 2. 

10. Eg., Fua. Star. § 689.01 (how real estate is conveyed); N.H. Rev. Star. ANN. § 477.3 (execu- 
tion of deeds); N.Y. REAL Prop. Law § 243 (grant of freehold); Ore. REv. STAT. § 93.010 (2001) (how 
conveyances are made); Tex. Prop. Cope ANN. § 5.021 (instrument of conveyance). 

11. Eg., Tex. Prop. Cope. ANN. § 113.053 (purchase and sale of crust property by trustee). See 
also Wyo. Stat. §§ 34-2-122, 34-2-123, Eg., Estate of Lohrie, 950 P. 2d 1030 (Wyo. 1997) (warranty deed 
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conveying property from Alexander and Marguerite Lohrie, husband and wife, to “the Alexander and 
Marguerite Lohrie Revocable Trust,” as grantee, was effective notwithstanding that it failed co name 
the trust beneficiaries because the grantee was not a trustee or other individual agent). 

12. 732 N.E. 2d 659 (Ill. App. 2000). 

13, Id. ac 661. 

14, Id. at 662-65. 

15. 575 F. Supp. 849 (S.D. Tex. 1983), aff'd in part and vacated and remanded in part, 771 F. 2d 
874 (Sth Cir. 1985), cert. den,, 475 US. 1085 (1986). 

16. For a discussion of issues regarding the recording of deeds to a trustee, see Esperti, Peter- 
son, & Cahoone, THE Livinc Trust WorKBoox 207 (2001); Moy, Livinc Trusts AFTER THE 1997 TAX- 
PAYER Revier Act 142-45 (1998). 

17. Issues pertaining to revealing the dispositive provisions of a trust to third parties are dis- 
cussed in Part C of Chapter 3. 

18, Fra. Stat. § 689.071. 

19. Schmidt, “How to Fund a Revocable Living Trust Correctly,” Estate PLANNING 68 
(Mar./Apr. 1993). 

20. See ANNOTATED Mopet RULES OF PROFESSIONAL Conbuct 443-45 (3d ed.). 

21. Eg., Cleveland Bar Association v. Slavin, 608 N.E. 2d 870 (1993) (nonattorney engaged in the 
unauthorized practice of law by the preparation of legal documents and the giving of legal advice 
and consultation on matters pertaining to the leasing of real property). 

22, For example, if a nonresident of Florida dies owning real property in Florida, letters of ad- 
ministration are issued to the decedent's domiciliary personal representative, that is, personal repre- 
sentative from the decedent's state of domicile. To receive the ancillary letters of administration, the 
domiciliary representative must furnish authenticated copies of: (1) the will, the petition for pro- 
bate, the order admitting the will to probate, and the letters of administration; or (2) the petition for 
letters and the letters. FLA. STAT. ANN, § 734.102(1), (2). 

23. See Casa Grande, Inc. v. Minnesota Mutual Life Insurance Co., 596 F. Supp. 1385 (S.D. Miss. 

1984). 

24, 12 U.S.C. § 1701j-3(a)(1). 

25. Id. § 1701}-3(d). 

26. Id. §1701}-3(d)(8). 

27. See Casa Grande, Inc, v. Minnesota Mutual Life Insurance Co., 596 F. Supp. 1385 (S.D. Miss. 

1984). 

28, 12 U.S.C, § 1701}-3(a)(2). 

29. 221 B.R. 38 (S.D. Fla. 1998). 

30. Id. at 39-40. 

31. Id. at 40. 

32. Id. 

33. 12U.S.C.A. § 84(b)(1). 

34, LRC. § 7701 (a)(1). 

35. E.g., Micu. Comp. Laws § 600.6023(h); Tex. Prop. Cope ANN. § 41.001; N.H. Rev. Star. 

Ann. § 480.4. 
36. 271 B.R. 403 (2001). 
37. Fia. Const. art. X, § 4(a). 
38. N.H. Rev. Stat. ANN. § 480-9. 
39. The techniques for memorializing advice to clients regarding important trust funding is- 
sues is discussed in Part F of Chapter 4. 

40. E.g., Fia. Const. art. X, § 4(c); Mass. Gen. Laws chap. 188, § 4; N.H. Rev. Stat. ANN. §§ 
480:3-a, 480:6-a. 

41. See Moy, Livinc Trusts AFTER THE 1997 TAXPAYER RELIEF Act 140 (1998). 
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42. Nash, “Funding,” ADMINISTRATION OF TRUSTS IN FLORIDA, § 11.3 (3d ed. 2001). 

43. The requirements for conveying real property by deed are discussed at Part A.1 of this 
chapter. 

44. The requirements for conveying real property by deed are discussed in Part A.1 of this 
chapter. The issues to be considered when real property is located in a state other than the state in 
which the attorney is licensed to practice law are discussed in Part A.2 of this chapter. If an inter- 
est in a time-share is evidenced by a lease or a contract, rather than a deed, then the interest should 
be transferred in the same manner. See Esperti, Peterson, & Cahoone, THE Livinc Trust Work- 

BOOK 212-13 (2001); Moy, LivING TrusTs AFTER THE 1997 TAXPAYER RELIEF ACT 156-58 (1998). 

45. The techniques for memorializing advice to clients regarding important trust funding is- 
sues is discussed in Part F of Chapter 4. 

46. LR.C. § 216(a). 

47. See Moy, LivinG Trusts AFTER THE 1997 TAXPAYER RELIEF Act 154-56 (1998). The methods 
for transferring ownership of stock in a closely-held corporation are discussed in Part H.1.a of this 
chapter. The assignment of leasehold interests is discussed at in Part A.6 of this chapter. 

48. Eg. Crane v. Tambourine (In re Glenview Imports, Ltd.), 27 B. R. 496 (N.D. Ill. 1983) (automo- 
biles not part of inter vivos trust because settlor did not transfer titles co the automobiles to the 
third party trustee). 

49. Eg, FLa. Stat. ANN. § 319.28(1)(b). 

50. Eg., FLa. Stat. ANN. § 735.201 (the value of the entire probate estate, less the value of ex- 
empt property, cannot exceed $25,000). 

51. See Esperti, Peterson, & Cahoone, THE Livin Trust WorKBOOK 167 (2001); Moy, Livinc 
Trusts AFTER THE 1997 TAXPAYER RELIEF Act 211 (1998). According to regulations of the United 
States Department of Housing and Urban Development, manufactured homes are dwelling units of 

at least 320 square feet that are built on a permanent chassis chat allows che structure to be trans- 
ported in one or more sections. 24 C.F.R. § 3280.2. The estate planning attorney should investigate 
whether a homestead right may exist in a manufactured home, even if the client does not own the 
land on which the home is located. See, e.g, N.H. Rev. STAT. ANN. § 480:1. Issues concerning the fund- 
ing of homestead property are discussed in Part A.4.a of this chapter. If a manufactured home is fi- 
nanced and subject to a due-on-sale clause, the client should request written assurance that the 
lender will not enforce the clause; however, the Garn-St. Germain Depository Institutions Act of 
1982, which preempts the lender from enforcing a due-on-sale clause on certain transfers of residen- 
tial property, applies to manufactured housing. The issues raised by due-on-sale clauses are dis- 
cussed in Part A.3,b of this chapter. 

52. The transfer of real property to a trustee is discussed in Part A of this chapter. 

53. Fia. Stat. ANN. § 319.22(1). 

54, Fia. Stat. ANN, § 193.075(1). A mobile home is permanently affixed to land if it is tied 
down and connected to the normal and usual utilities. Id. 

55. FLA. Stat. ANN. § 193.075(2). 

56. Texas Manufactured Housing Standards Act, Tex, Rev. Civ. Stat. ANN, art. 5221f. 

57. The procedure for transferring title to a manufactured home is described on the Texas De- 
partment of Housing and Community Affairs website at www.tdhca.state.tx.us. 

58. Any vessel of at least five net tons wholly owned by a U.S. citizen or citizens is eligible for 
federal documentation. 46 C.F.R. § 67.5. Vessels requiring documentation are described in 46 C.F.R. 
§ 67.7, and vessels excluded from or exempt from registration are described in 46 C.F.R. § 67.9. 

59. 46 CBR § 67.5. 

60. Id. § 67.36(a). 

61. See id. §§ 67.59, 67.75, 67.141. The request to register the vessel should be sent to: United 
States Coast Guard, National Vessel Documentation Center, 792 T J Jackson Dr., Falling Waters, WV 

25419. The required documents may be obtained by writing to the Documentation Center, by call- 
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ing 800-799-8362 or 304-271-2400, or by downloading from the Coast Guard website at 
www.uscg.mil. 

62. The rules for the recording of aircraft titles are set forth in 14 C.F.R. Title 49, Aeronau- 
tics/Space,” pt. 47. The forms for transfer of ownership of an airplane are obtained from: FAA Air- 
craft Registry, Department of Transportation, P. O. Box 25504, Oklahoma City, OK 73125 
(405-954-3116). Additional helpful information is set forth in an FAA publication titled “Informa- 
tion to Aid in the Registration of U.S. Civil Aircraft” (AC Form 8050-94). 

63. The FAA must be notified of any changes in the trusteeship of the crust. For example, if a 
co-trustee dies, a copy of the death certificate must be furnished to the FAA. 

64. If the trust agreement is later amended, a certified copy of the amendment must be pro- 
vided to the FAA. The FAA requires a single certified copy of the trust agreement to remain on file. If 
more than one aircraft is concurrently or subsequently transferred to the trust, additional certified 
copies are not required. 

65. If the owner of property declares himself or herself crustee of tangible personal property 
for the benefit of another, a court may conclude chat the property is subject to the trust notwith- 
standing the absence of a formal transfer. E.g., Taliaferro v. Taliaferro, 921 P. 2d 803 (Kan. 1996) 
(where a settlor declared himself trustee for the benefit of himself for life with the remainder at his 
death to named beneficiaries, a valid crust was created with respect to assets listed on a property 
schedule, including all his tangible personal property, even though none of the assets was retitled in 
the name of the settlor as trustee); Wilkerson v. McClary, 647 S.W. 2d 79 (Tex. App. 1983) (where a set- 
tlor declared herself trustee of certain assets, including household furnishings, a valid truse was cre- 
ated even though che property was not retitled in the trustee’s name). See also Flagship National Bank v. 
Kelley, $16 So. 2d 1067 (Fla. App. 1987) (certain personal property passed under decedent's will 
tather than pursuant to the terms of a living trust established by decedent's lifetime). 

66. Schmidt, “How to Fund a Revocable Living Trust Correctly,” Estate PLANNING 67, 71 
(Mar./Apr. 1993). 

67. Esperti, Petersen, & Cahoone, THE Livinc Trust Worksook 163-64 (2001). 

68. See Estate of Harvey v, Luther College, 802 S.W. 2d 585, 588 (Mo. App. 1991) (where an individ- 
ual created a revocable trust for che benefit of a college and named himself and the college as co- 
trustees, a nonnegotiable certificate of deposit was not property of the crust because, although the 
certificate was in the possession of the college, the certificate was not retitled in the names of the co- 
trustees). 

69. See Turner, RevocaBe Trusts § 33.13 (2002). 

70. See Moy, Livinc Trusts AFTER THE 1997 Taxpayer RELIEF AcT 198-99 (1998); Esperti, Pe- 
terson, & Cahoone, THE Livinc Trust Worksoox 145-46 (2001). 

71. In some states, it may be possible to enable a nontrustee third party to sign on checking 
and savings accounts by including a provision in the crust agreement that nominates a specified in- 
dividual as signatory on bank accounts as an accommodation or convenience to the settlor. See Moy, 
LIVING Trusts AFTER THE 1997 TAXPAYER ReLier Act 15-16, 192-93 (1998). 

72. 12 CF.R § 330.6(a). Additional information concerning the insurance limitations and re- 
quirements for accounts owned by living crusts can be found in the FDIC pamphlet titled “Your In- 
sured Deposit” (FDIC P-1400-003-99), which can be viewed on the FDIC website at www-fdic.gov. 

73. “New Rules for Revocable Living Trust Accounts,” at www.fdic.gov. Before April 1, 2004, 
more restrictive rules applied in che crust account context. Under the prior rules, per beneficiary cov- 
erage was not available if the crust agreement contained a defeating contingency relating to qualify- 
ing beneficiary's interest. 12 CF.R. § 330.10(f). A defeating contingency is a condition that would 
prevent a beneficiary from acquiring a vested and noncontingent interest in the funds upon the set- 
tlor’s death. Id. 

74. “New Rules for Revocable Living Trust Accounts,” ar www.fdic.gov. 

75. Id. 
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76. Id. § 745.3(a). Additional information concerning the insurance limitations and require- 
ments for share accounts owned by living trusts can be found in the NCUA publication titled “Your 
Insured Funds” (NCUA 8046), which can be viewed on the NCUA website at www.ncua.gov. 

77. 12 CER. § 745.3(a)(1). 

78. Id. § 745.4(e). 

79. Id. § 745.4(b). 

80. Id. § 745.4(e). 

81. The transfer of U.S. savings bonds to a revocable living trust generally will not cause taxa- 
tion of the accumulated deferred interest because the settlor is treated as the owner of the trust 
under the grantor trust rules. Rev. Rul. 58-2, 1958-1 C.B. 236 (transfer of Series E bonds to trust). Ac- 
cord PLR 7826024. 

82. Form PD F 1851 can be requested or downloaded from the Department of the Treasury 
Bureau of Public Debt’s website at www.publicdebt.treas.gov. 

83. The reproduction of U.S. government securities is prohibited. 18 U.S.C. § 504(2). Thus 
the schedule of savings bonds to be reissued cannot be completed by photocopying the bonds and 
attaching the copies to the form. Because the original bonds must be submitted with che request for 
reissue, it is essential that the bonds be described accurately on Form PD F 1851. 

84. Form PD F 3500 can be requested or downloaded from the Department of the Treasury 
Bureau of Public Debt’s website at www.publicdebt.treas.gov. 

85, The availability of a trust registration for Series I bonds in a TreasuryDirect account may 
be a future enhancement to the electronic system. To find out the current status of trust registration 
for such accounts, contact the Bureau of Public Debt at 304-480-6112. 

86. Form PD F 5178 can be requested or downloaded from the Department of the Treasury 
Bureau of Public Debt’s website at www.publicdebt.treas.gov. The form must be submitted as a 
single-page document. If the form is downloaded from the Internet, the user is instructed to photo- 
copy the second page onto the back of the first page so that the document can be submitted on a 
single page. 

87. Normally the social security number of a revocable living trust is the same as the account 
owner. If the social security number of the first listed owner of the TreasuryDirect account is differ- 
ent from the social security number used for the revocable trust, a new account is established for che 
trust using Form PD F 5182 E, titled “New Account Request,” and the existing account is transferred 
to the new trust account using Form PD F 5179, titled “Security Transfer Request.” 

88. Requests for copies of the trust agreement are discussed in Part C of Chapter 3, 

89. E.g., Ballard v. McCoy, 443 S.E. 2d 146 (Va. 1994) (where settlor signed a trust agreement 

naming his niece and her husband as trustees, the trust failed because the stocks, bonds, and other 
intangible assets intended as the trust property were not transferred to the trustees). If the owner of 
property declares himself or herself trustee of stock for the benefit of another, a court may con- 
clude that the property is subject to the trust norwithstanding the absence of a formal transfer. E.g., 
Taliaferro v, Taliaferro, 921 P, 2d 803 (Kan. 1996) (where a settlor declared himself trustee for the 
benefit of himself for life wich the remainder at his death to named beneficiaries, a valid crust was 
created with respect to assets listed on a property schedule, including stock in a named corpora- 
tion, even though none of the assets were retitled in che name of the settlor as trustee); Wilkerson v. 
McClary, 647 S.W. 2d 79 (Tex. App. 1983) (where a settlor declared herself trustee of certain assets, 
including stocks, a valid trust was created even though the stocks were not retitled in the trustee’s 
name); Bourgeois v. Hurley, 392 N.E. 2d 1061, 1065-66 (Mass. App. 1979) (where a husband signed a 
trust agreement and named himself and his wife as co-trustees, certain securities listed on a prop- 
erty schedule attached to che trust agreement were held to constitute trust property, notwithstand- 
ing that che securities were not retitled in the names of the co-trustees or otherwise formally 
transferred to the trust). The transfer of stock in closely held corporations is discussed in Part H of 
this chapter, 
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90. Esperti, Peterson, & Cahoone, THe Livinc Trust WorkBooK 151 (2001); Moy, Livinc 
TRUSTS AFTER THE 1997 TAXPAYER RELIEF ACT 164 (1998). 

91. See Part J.4 of this chapter for a discussion of the leasing of a safe-deposit box by the 
trustee. 

92. If the promissory note is secured by a mortgage on real property, the mortgage and note 
are typically assigned cogether, as discussed in Part G.2 of this chapter. For assignment of a security 
interest in personal property, see Part G.3 of this chapter. In Aiello v, Clark, 680 P. 2d 1162 (Ala. 
1984), a mother and daughter held undivided one half interests in a promissory note. The mother 
created a trust to hold the note and other property, naming herself and the daughter as co-trustees. 
A few years after creating the trust, the mother, acting individually and as attorney in fact for che 
daughter, attempted to assign the note co her son and daughter-in-law. The daughter brought suit 
seeking to have the assignment of her mother’s partial interest in the note to the son and daughter- 
in-law set aside on the ground that it violated the trust. Although the promissory note in question 
was listed as trust property on a schedule attached to the trust agreement, the note was never for- 
mally assigned to the co-trustees. According to the Alaska Supreme Court, no formal transfer of the 
mother’s interest in the note was required because a “note may be assigned merely by execution of 
the trust document.” Jd, at 1167. Notwithstanding that the mother and daughter were co-trustees 
of the trust, the court apparently treated the trust as a declaration of trust upon which an assign- 
ment or transfer of possession was not required. Id. As the mother had not revoked the trust or oth- 
erwise withdrawn the note from the trust, the subsequent assignment of the mother’s interest in 
the note to the son and daughter-in-law was invalid because it violated che trust. Id. at 1167-68. 

93. See Part A.2 of this chapter for a discussion of related issues pertaining to property located 
in a state other than the client’s state of domicile. 

94. For a discussion of the importance of coordinating the trust agreement with the assets to 
be funded into a trust, see Part D.1 of Chapter 1. 

95. ILC. § 1361(a)(2). Special funding considerations respecting S corporations are dis- 
cussed at Part H.2 of this chapter. 

96. When issuing a new stock certificate in the name of the crust, the attorney may discover 
that the corporate book is not up to date. For example, stock certificates may never have been issued 
to che initial shareholders, or minutes of the annual shareholders’ and directors’ meetings may be 
missing or nonexistent. The attorney should recommend that the corporate book be updated to re- 
flect the requirements of state law and, if applicable, offer to perform the service as separate matter 
from the trust funding, 

97. LRC. § 1244(a). 

98, Id. § 1244(c)(1)(A), (B), (3)(A). 

99, Id. § 1244(c)(1)(C). 

100. id. § 1244(d)(4). 

101, The transfer of ownership of C corporation stock and restrictions on the transfer of the 
stock are discussed at Parts H.1.a and H.1.b, respectively, of this chapter. 

102, LRC. § 1361(a)(1). 

103. Id. § 1361(b)(1)(A), (C), (D). Corporations that are ineligible for S corporation status are 
described in LRLC. § 1361(b)(2). 

104, LRC. § 1361(b)(1)(B). 

105. Id. §§ 1363(a), 1366(a). 

106. Id. §1361(b)(1)(B). Eg, Rev. Rul. 89-45, 1989-1 C.B. 267 (corporation did not qualify as an 
S corporation for any year in which an unauthorized trust was a shareholder). 

107. LR-C. § 1361(b)(1)(B), (c)(2), (d)(1). See Treas. Reg, § 1.1361-1(h)(1). A foreign trust cannot 
own stock in an S corporation. § 1361(c)(2)(A) (flush sentence). 

108. E.g., PLR 9352004 (grantor retained annuity trust was an eligible S corporation share- 
holder because the grantor will be created as che owner of the crust under the grantor trust rules). 


Funding Trusts with Specific Assets 195 


109. ILR.C. § 1361(d)(1), (3). See Treas, Reg. § 1.1361-1(j). 

110, See Rev, Rul. 89-45, 1989-1 C.B. 27 (crust for a grandchild did not qualify as a QSST be- 
cause the trust mandated additional trusts to be created from the trust principal if additional grand- 
children were born). 

111. LRC.§ 1361(e)(1)(A). See Treas. Reg, § 1.1361-1(m). 

112. LRC. § 1361(e)(2). 

113. Treas, Reg, § 1.1361-1(h)(3)(ii)(A). 

114, C corporations and S corporations are discussed in Parts H.1 and H.2, respectively, of this 
chapter. 

115. See also Ariz, Rev. Stat. §§ 10-2220, 10-2222 (stock in a professional corporation may be 
issued or transferred to a trust established for the benefit of a licensed individual or members of the 
licensed individual's immediate family in which the licensed individual has the right to vote the 
shares and the trust and the members of the licensed individual’s immediate family do not have such 

right); IND. Cope §§23-1.5-3-1(a)(4), 23-1.5-3-12, 23-1.5-3-13 (shares in a professional corporation 
may be issued or transferred to the trustee of a qualified crust, including a trust of which the entire 
beneficial interest is owned by a licensed professional and of which the trustee is a licensed profes- 
sional and certain charitable remainder trusts); N.Y. Bus. Corp. Law § 1511 (stock in a professional 
service corporation can be transferred to another individual who is authorized to have shares issued 
to him or her or in trust to another individual who would be eligible to receive shares if he or she 
were employed by the corporation). 

116. Nev. Rev. Star. § 89.070. 

117. Mic. Comp. Laws § 450.230. 

118. N.H, Rev. Stat. ANN § 294-A:8(1), (III). See also Del. Code Ann. tit. 8 § 612; D.C. Cope ANN, 
§ 29-412; Ky. Rev. Stat. ANN, § 274.017(1). 

119. Ky, Rev. STAT. ANN. § 274.017(2); N.H. Rev. Sar. ANN § 294-A:8(III). 

120. See McCormick v. Brevig, 980 P, 2d 603 (Mont. 1999) (where settlor executed an irrevocable 
crust designed to hold certain partnership interests and named his daughter as trustee, the trust 
failed because the partnership interests were not assigned to che trust). If che owner of property de- 

clares himself or herself trustee of a partnership interest for the benefit of another, a court may 
conclude that the interest is subject to the trust notwithstanding the absence of a formal transfer. 
E.g., Medical Center Bank v. Keller (In re Keller), 62 Bankr. 108 (S.D. Tex. 1986) (where a settlor de- 
clared herself trustee of interests in limited partnerships and joint ventures for the benefit of her 
children, a valid trust was created even though the interests were not retitled in the trustee’s name). 
DuPont v. Southern Natn'l Bank, 575 F. Supp. 849 (S.D. Tex. 1983), aff'd in part and vacated and re- 
manded in part, 771 F. 2d 874 (Sth Cir. 1985), cert. den., 475 U.S. 1085 (1986), involved an attempt by 
a settlor to avoid all or part of an irrevocable trust that he created in 1972 and initially funded with 

corporate securities. The trustees of the trust were the settlor’s attorney and a corporate fiduciary. 
One of the funding issues concerned an apartment building that at one time had been owned by a 
corporation. Prior to the creation of the trust, the corporation was dissolved and the building was 
transferred to a limited partnership in which the settlor owned a limited partnership interest. In 
1973 the sectlor executed an assignment that conveyed stock in the corporation to the trustees. The 
settlor did not attempt to assign his interest in the limited partnership that owned the building: in 
any event, the partnership agreement required the consent of all partners to any assignment of in- 
terest and the consent was not obtained. After the settlor and his wife divorced in 1978, the settlor 
sought to avoid the trust. A federal district court determined that the trustees did not hold legal 
title to the partnership interest. The Court of Appeals for the Fifth Circuit vacated and remanded 
the trial court’s decision on this issue on the ground that the trial court improperly denied the 
trustees an opportunity to present evidence on the validity of the transfer. Some state statutes ex- 
pressly authorize a trustee to acquire an interest in a general or limited partnership. E.g., ALA. Cope 
§ 19-3-151. 
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121. Eg, Pia. Star. §§ 620.152(1)(b) (limited partnership), 620.8503 (general partnership). 

122. E.g., id. § 620.108(1). 

123, Eg, id. § 620.109(2)(a). 

124. State partnership law generally permits assignment of partnership interests unless che 
Partnership agreement provides otherwise. E.g, id. §§ 620.152(1)(a) (limited partnership interests), 
620.8503(1)(a) (general partnership interests). 

125, Eg, Ata. Cope § 10-12-32(a)(1); Conn. Gen. Stat. § 34-170(a)(1); Fa. Stat. ANN. § 
608.432(1). 

126. Esperti, Peterson, & Cahoone, THe Lrvinc Trust WorkBOoK 189-90, 297 (2001). 

127. Nash, “Funding,” ADMINISTRATION OF TRUSTS IN FLoriDa § 11.32 (3d ed. 2001). 

128. Some attorneys use a blanket “Assignment of Sole Proprietorship” or a broad assignment 
that purports to transfer all of the property used in a sole proprietorship, including real and personal 
property tangible and intangible property wherever located. While such assignments may indicate the 
settlor’s intent to transfer all assets used in the sole proprietorship to the trust, they will not effect an 
actual transfer of many of the assets, such as real property, bank accounts, leases, and insurance poli- 
cies, because the assignments do not satisfy the state or institutional requirements for a valid transfer. 

129. See Papale-Keefe v. Altomare, 647 N.E. 2d 722 (Mass. App. 1995) (where settlor signed an en- 
dorsement to his share certificate in a business trust to transfer the beneficial interest to another 
trust, and the certificate was found after the settlor’s death in the records of his accountant with no 
explanation of its presence there, the purported transfer to the trust was ineffective because of the 
lack of delivery to the trustee). 

130. Links to the websites for many state college tuition or savings programs are at www 
-Mapping-your-future.org/features/savingsprograms.htm. 

131. If an individual already has a revocable living trust and wishes to participate in the Pre- 
paid College Plan, the trust can apply as the initial purchaser. 

132. Another approach may be to assign the membership to the trustee of a revocable crust, 
subject to approval by the club’s governing body. See Esperti, Peterson, & Cahoone, THe LivinGc 
Trust WorkBOOK 226, 317 (2001). 

133. Esperti, Peterson, & Cahoone, THE Livinc Trust Worksook 225-26 (2001); Moy, Livin 
TRUSTS AFTER THE 1997 TAXPAYER RELIEF ACT 215 (1998). 

134. For a discussion of the funding issues with regard to registered horses, see Turner, REvo- 
CABLE Trusts § 33.12 (4th ed. 2002). 

135. The discussion in the text focuses on the treatment of an insurance policy owned by the 
settlor of a trust who is also the insured under the policy. Careful evaluation should be made in 
other contexts before funding insurance policies into trusts. For example, a husband may own a life 
insurance policy on the life of his wife. Assuming that the wife has no incidents of ownership in the 
policy, upon her death the proceeds will not be included in her gross estate for estate tax purposes. 
LLRC. § 2042. If the policy is transferred to the husband’s revocable trust and the wife is a present or 
future trustee of the trust, depending on the terms of the crust, she may be found to have incidents 
of ownership in the policy due to her powers as trustee, resulting in the inclusion of the proceeds in 
her gross estate. See Treas. Reg. § 20.2042-1(c)(4). Compare Rose v. United States, 511 F. 2d 259 (Sth Cir. 
1975) (incidents of ownership in life insurance policies held by a decedent as crustee of trusts for the 
benefit of his children resulted in inclusion of the proceeds in the value of his estate), with Estate of 
Skifter v. Commissioner, 468 F. 2d 699 (2d Cir. 1972) (where decedent’s wife owned life insurance poli- 
cies on his life and, under che terms of her will, the policies went into a crust of which the decedent 
was trustee for the benefit of their daughter, control over the policies possessed by the decedent as 
trustee did not require inclusion of the proceeds in his gross estate because the power as trustee was 
conveyed to the decedent long after he divested himself of all interest in the policies and he could 
not exercise the power for his own benefit). The Internal Revenue Service agreed with che rationale of 
Skifter in Rev. Rul. 84-179, 1984-2 CB. 195. If a spouse or other chird party owns a life insurance pol- 
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icy on the life of a settlor of a revocable living trust and the trust is named as the beneficiary, the set- 
dor’s right to revoke the trust may be considered a general power of appointment that would require 
inclusion of the proceeds in the settlor's gross estate under Section 2041. See Estate of Margrave v. 
Commissioner, 71 T.C. 13 (1978), aff'd 618 F. 2d 34 (8th Cir. 1980) (Chabot, J., dissenting opinion), 

136. Term policies provide coverage for a specified period of time and the proceeds are payable 
only if the insured dies during the term. 

137. Permanent policies include whole life, ordinary life, universal life, adjustable life, and vari- 

able life policies. These policies generally have a cash value for which the policy can be surrendered. 

138. IRC. § 2042. See Treas. Reg. § 1.2042-1. 

139, If che owner of a life insurance policy declares himself or herself trustee of the policy for 
the benefit of another, a court may conclude that the policy is subject to the trust notwithstanding 
the absence of a formal transfer. E.g., Taliaferro v. Taliaferro, 921 P. 2d 803 (Kan. 1996) (where a settlor 
declared himself trustee for the benefit of himself for life with the remainder at his death to named 
beneficiaries, a valid trust was created with respect to assets listed on a property schedule, including 
stock in a named corporation, a specific life insurance policy, and all his tangible personal property, 
even though none of the assets were retitled in the name of the settlor as trustee). See also In re Snider 
Brothers, Inc., 12 Bankr. 87 (D. Mass. 1981) (where an employer agreed to transfer insurance policies 
to a third party trustee for the benefit of a valued employee in consideration for the employee's 
covenant not to compete and agreement to accept a lower current pay rate, but the employer failed 
to transfer the policies to the trustee, the express trust failed because legal citle to che property was 
not transferred to the trustee but a resulting trust was imposed in favor of the employee). 

140. Esperti, Peterson, & Cahoone, THE LivinG Trust WorKBOOK 171 (2001). 

141. Requests for copies of the trust agreement are discussed ar Part C of Chapter 3. 

142. For a discussion of naming a trust as beneficiary, see Part A.2 of Chapter 3. 

143. E.g,, Fua. Stat. ANN. § 222.14; N.Y. ConsoL. Laws, chap. 28, § 3212(b), (f). 

144. Eg. Fua. Stat. ANN. § 222.13; N.Y. ConsoL. Laws, chap. 28, § 3212(b), (f). 

145. A private annuity is a similar contract between an individual and a private person or entity 
(not an insurance company), such as a family member or charitable organization. Ownership of a 
private annuity can be transferred to a revocable living trust by means of assignment. For a discus- 
sion of the designation of a revocable living trust as the recipient of a settlor’s lottery annuity pay- 
ments, see Moy, LivinG TRusts AFTER THE 1997 TAXPAYER RELIEF AcT 239-44 (1998). 

146. LR.C. § 72(a), (b)(1). 

147. Section 72(u)(1) of the Internal Revenue Code provides that, if an annuity contract is held 
by a person who is not a natural person, the contract is not eligible for the special income tax treat- 
ment under Section 72 and the income on the contract for any taxable year is treated as income re- 
ceived or accrued by the contract owner. For purposes of the nonnatural owner rule, holding of a 
contract by a trust or other entity as agent for a natural person is not taken into account. I.RC. § 
72(u)(1) (flush sentence), Compare Moy, Livinc Trusts AFTER THE 1997 TAXPAYER RELIEF ACT 237 
(1998) (revocable crust should be the owner of an annuity unless the contract or plan prohibits the 
transfer), with Esperti, Peterson, & Cahoone, THE Livinc Trust WorKBOOK 173 (2001) (it is not ad- 
visable or necessary to transfer ownership of an annuity to a revocable living crust). 

148, See ILRC. § 72(s). 

149. Fora discussion of naming a trust as beneficiary, see Part A.1 of Chapter 3. 

150. E.g, Fua. Stat. Ann. § 222.14; N.Y. ConsoL. Laws, chap. 28, §3212(d), (f). 

151. The rules pertaining to distributions from qualified retirement plans, which are detailed 
and complex, are summarized in this section for the purpose of alerting the reader to the special 
considerations applicable when a trust is named as beneficiary under a plan. For a detailed examina- 
tion of qualified retirement plan benefits, see Louis A. Mezzullo, EstaTe PLANNER’S GUIDE TO QUALI- 
FIED RETIREMENT PLAN BENEFITS (3d ed. 2002). 

152. LR.C. § 401(a)(13). See Treas. Reg. § 1.402(b)-1(d)(2)(i). If the owner of a Roth IRA trans- 
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fers his or hee rights under the Roth [RA to another indmdual by mit, the cransacnon ts treated as 
an assignment of the oaner’s nghets under the Roth [RA. Treas. Reg § 1408-6, A-19. At the ame of 
the gift, the assets of the Roth IRA are deemed to be disrrbuced to the owner and therefore are 
treated as no longer held im a Roth [RA fd 

153. Soe Fielding e BT Alex Brown, 116 F. Supp. 24 59 (D. D.C. 2000) (actepeed trust of an IRA ac- 
count failed because the trustee dod not have atle to or authonty over the account and apparently no 
beneficiary was designated) The mabsety to transfer ownership of a quahfied retirement plan creates a 
potential problem if the plan participant is recewing distnbunons from the plan and becomes incapac- 
itated. Practical solutions suggested by commentators to address this issue include naming the rrustee 
of a eevocable nang trust as intermediary payee of the benefies, requesung the plan admunistrator to pay 
distnbutsons directly into an account m the name of a crust, and using a special durable power ef attor- 
ney for funding distributions as received. Esperti, Peterson, & Cahoone, THe Livinc Trust WorKeoox 
175 (2001), Moy, Liviea Trusts Artem THe 1997 Taxparer Rewer Act 222-223 (1998). 

184, LLC. § 401(a)(9), Treas. Reg. § 1.401(a)('9}-0 chrough-9. The Treasury Regulations apply- 
ing the required minimum distribution rules of LALC. § 401(a\9) apply to qualified stock bemus, 
pension, and profit-sharing plans descnbed ia LAC. § 40 1(a). Sumalar required minimum distmbu- 
tion rules apply to annuity contracts, custodsal accounts, of retirement income accounts purchased 
o¢ established by a charitable organization ot public school under LC § 40(b) IRC § 
403 (b)(10). See Treas. Reg § 1.403(b)-3. Sermular required minimum distnburon rules apply to indi- 
vidual retirement accounts desenbed in LAC. § 408. LLC §408(a)(6), (b)(3). See Treas. Reg. § 1.408- 
8, A-1. The required minimum distribucon rules of LRUC. § 401(aX9)(B) apply after the death of the 
owner of a Roth IRA. LRC § 408A(c\5), Treas. Reg § 1.408A-6, A-14, A-15. The Treasury Regula- 
nons cited in this secnon apply fer purposes of determining required minimum distribunons for 
calendar years beginning on or after January 1, 2003. Treas. Reg. § 1.401(a)(9)-1, A-1(a). See Holt, 
“Set in Scone: The Much Awaited ‘Pinal Regulanons for Dutnbutons from Qualified Plans and 
IRAs’ Are Memorialized,” 141 Trusts a Estares 8 (Jume 2002). 

155. LR.C. § 401(a)(9)(A); Treas. Reg, § 1.401(a}(9)-2, A-I(a). 

156. LRLC. § 401{a){9XC); Treas. Reg. § 1.401(aX(9)-2, A-2. 

157. Treas. Reg, § 1408-8, A-3. 

1§8. LALC. § 401 (aX 9NA}in); Treas. Reg. § 1.401(a9)-2, A-1(a). For purposes of the minimum 
distribution cules, life expectancies are determined under tables set forth in Treas. Reg. § 1.401{a) 
(9)-9. Treas. Reg. § 1AD1(a){9)-5S, A-6. 

189. Treas. Reg. § 1.401(a)(9)-5, A-S(a). The Internal Revenue Code provides that the remainder 
must be distributed to che designated beneficiary at least as rapidly as under the distnbunon 
method being used by the participant as of the date of death LR.C § 401(a)(9)(B)(i); Treas. Reg. § 
1.401(a)(9)-2, A-S. A designated beneficiary may be designated under the terms of the plan or by the 
election of the plan participant. Treas. Reg. § 1.401(a){9)-4, A-L 

160. Treas. Reg. § 1.401(a\(9)-5, A-S{a)(1). The applicable distribution period over the remain- 
ing life expectancy of the designated beneficiary is determined as provided in Treas. Reg § 
1.401(a){9)-S, A-S(c){ 1) (nonspouse beneficiary) and Treas. Reg. § 1.401{a)(9)-5, A-5(c)(2) (spouse as 
beneficiary). The applicable distribution period over the remaining life expectancy of the participant 
is determined pursuant to Treas. Reg § 1.401(a)(9)-5, A-S(c}(3). 

161. Treas, Reg. § 1.401(a)(9)-5, A-S{a)(2). The remaining life expectancy of the participant is 
determined as provided in Treas. Reg. § 1.401(a){9)-S, A-S(c){3). 

162. LEC. § 401(a)(9)(B){ii); Treas. Reg. § 1.401{a)(9)-5, A-1(a). The participant's interest must 
be distributed by the end of the calendar year which contains the fifth anniversary of the date of 
death. Treas. Reg. § 1.401(a)(9)-5, A-2. 

163. Treas. Reg. § 1.401(a)(9)-(3), A-4(2)(2). 

164. LR. § 401(a)(9)(B)(iii); Treas, Reg. § 1.401(a)(9)-3, A-1(a). 

165. LRC. § 401{a)(9)(B)iii)(IN); Treas. Reg. § 1.401(a)(9)-3, A-3(a). 
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166. I.R.C. § 401(a)(9)(B)(iv); Treas. Reg. § 1.401(a)(9)-3, A-3(b). 

167. I.R.C. §§ 402(c)(9), 408(d)(3)(C)(ii); Treas. Reg. § 1.408-8, A-5, A-7. To make a rollover 
election, the surviving spouse must be the sole beneficiary of the plan or account and have an 
unlimited right to withdraw amounts. Treas. Reg. § 1.408-8, A-5(a), Rollover is not permissible if 
a trust is named as the beneficiary, even if the surviving spouse is the sole beneficiary of the 
trust, 

168. If an individual makes a qualified disclaimer under I.R.C. § 2518, the estate and gift tax 
laws apply as if the interest disclaimed had never been transferred to the individual. RC. § 2518(a). 

169. LR. §§ 401(a)(11), 417(a)(2). 

170. See generally Houghton & Wallace, “Using Trusts Effectively in Retirement Planning, Part 
II: Planning and Drafting Suggestions,” PROBATE & Property (Nov./Dec. 2002). 

171. LRC. § 401(a)(9)(E); Treas. Reg. § 1.401(a)(9)-4, A-1. 

172. Treas. Reg. § 1.401(a)(9)-4, A-S(a). The terminology in this area is confusing because the 
word “beneficiary” is used in two contexts: first as referring to the beneficiary of a trust and second 
as referring to the beneficiary of a qualified retirement plan. For clarity, this section uses the term 
“crust beneficiary” to refer to the beneficiary under a private express trust and the term “designated 
beneficiary” to refer to a beneficiary designated by a plan participant to receive plan benefits within 
the meaning of I.R.C. § 401(a)(9)(E). 

173. Treas. Reg. § 1.401(a)(9)-4, A-5(b). The requirements must be satisfied during any period 
during which required minimum distributions are being determined. 

174. The members of a class capable of expansion or contraction are treated as being identifi- 
able so long as it is possible to identify the class member with the shortest life expectancy. Treas. 

Reg. § 1.401(a)(9)-4, A-1. 

175. The documentation requirements are set forth in Treas. Reg. § 1.401(a)(9)-4, A-6. 

176. Treas. Reg. §§ 1.401(a)(9)-4, A-3, A-S(c). The separate account rules under A-2 of Treas. 
Reg. § 1.401(a)(9)-8 are not available to crust beneficiaries with respect to the trust’s interest in the 
plan benefit. Treas. Reg. § 1.401(a)(9)-4, A-S(c). 

177. Treas. Reg. § 1.401(a)(9)-4, A-S(d). 

178. Id. § 1.401(a)(9)-4, A-3. 

179. Id. § 1.401(a)(9)-5, A-7(a)(1). The rules for determining the beneficiary whose life ex- 
pectancy will be used to determine the distribution period are set forth in id. § 1.401(a)(9)-S. 

180. Treas. Reg. § 1.401(a)(9)-5, A-7(c)(1). 

181. Id. § 1.401(a)(9)-5, A-7(a)(1). 

182. ILR.C. § 401(a)(9)(B)(iii)(IM1); Treas. Reg. § 1.401(a)(9)-3, A-3(a). The example appears in 

Treas. Reg. § 1.401(a)(9)-5S, A-7(c)(3), ex. 1. 

183. Treas. Reg. § 1.401(a)(9)-3, A-3(b). The example appears in Treas. Reg. § 1.401(a)(9)-S5, 
A-7(c)(3), ex. 2. 

184. For a discussion of naming a trust as beneficiary, see Part A.1 of Chapter 3. 

185. Id. 


Index 


Abbreviations, accepted, in titling property, 34 
Accidental death insurance, 172 
Accounts. See Bank accounts; Brokerage accounts; 
Individual retirement accounts (IRAs); 
Investment accounts; Savings accounts 
Advice, memorial of, 63 
Aiello v. Clark, 29n, 194n 
Airplanes, 89, 97 
American Cat Fancier’s Association, 172 
American Kennel Club, 172 
American Land Title Association Owner’s Policy, 68 
Animals, 172 
Annuities, 16, 174, 178 
changing beneficiary of, 181-182 
transferring ownership of, 179-180 
Annuity contracts, 183 
Asset(s) 
checklist to request information on, SS 
delays in funding, 48-50 
designation of trustee as owner or beneficiary of, 
33-37 
error in retitling, 48 
failure in reticling, 50-51 
failure to place newly acquired in trust, 50-51 
information needed on, 53-54 
information on document reflecting title to, 
33-34 
questioning of client about, 136 
red flag, 14 
subsequently acquired or sold, 65 
transfer of ownership of after-acquired, 97 
Assignment 
of beneficial interests in trusts, 160, 161 
of lease, 84 
of mortgages, 136, 140 


of partnership interest, 154 
of promissory notes, 137, 138, 139 
property, 2 
of security interest, 141 
of working interest, 84 
Attorney 
communication between client and, 16-17 
discretion in determining memorialization of 
advice to client, 63-64 
handwritten notes of, 63 
need for, out-of-state, 70-74 
memorializing advice, 63 
role of in trust funding, 12-15 
Attorney-in-fact, 11, 12 
power of, 4 
Austin v. City of Alexandria, 189n 
Automobiles, 87 


Ballard v. McCoy, 25-26, 28n, 193n 
Bank accounts, 102-104 
joinc, 102-104 
opening new, 65 
reticling, 103, 105, 158 
Bankruptcy, 76 
Bearer bonds, transfer of ownership, 136 
Beneficial interests in trusts, 158-159 
assignment of, 160, 161 
Beneficiary 
contingent, 184, 186 
designated, 4, 184-186 
designation of trustee as, 33-37 
initiating change of, 56-57 
minor as, 7-8, 9 
pay-on-death, 107 
trust as, 37 
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In re Black, 76 
Blanket deed of gift to transfer tangible personal 
property, 100 
Board of directors, consent of, for transfer of 
condominium, 81, 83 
Boats, 88-89 
federally documented vessels, 88-89 
locally registered vessels, 89 
Bonds 
bearer, 136 
retitling, to revocable living trust, 136 
savings, 106-110 
In re Bosonetto, 78 
Bourgeois v. Hurley, 25, 29n 
Brevard County v. Ramsey, 28n, 29n, 189n 
Brokerage accounts, 107 
funding of, into inter vivos trust, 39 
opening in name of trust, 13 
Brokerage firms, 39 
trust account applications with, 16 


California 

certification of crust in, 40 

Heggstad v. Heggstad, 38, 39 

livestock brand registration in, 172 

surviving spouses in, 22-23 
Casa Grande, Inc, v. Minnesota Mutual Life Insurance 

Co,, 190 

Cat Fancy Association, 172 
C corporations, 140 

restrictions on transfer, 143, 146 

Section 1244 stock, 146 

transfer of ownership, 140, 143 
Cemetery lots, 159 
Certificates of deposit, 102-104 
Certification of trust, stacutory, 40 
Change of ownership or beneficiary forms, 56, 57, 

178, 187 

Charitable remainder trust, 7, 8, 151 
Checking account 

maintenance of, by irrevocable life insurance 

crust, 102 

recitling, 34, 57 
Citizenship, affidavit of, 97, 98 
Cleveland Bar Association v. Slavin, 190n 
Client(s) 

ability to carry out funding process, 13 

advice to, concerning specific funding issues, 

60-65 


communication between attorney and, 16-17 

letters to, 58, 59, 61, 62, 64 

preparing funding documents for execution by, 
54-56 

questioning of, about assets, 136 

responsibility in trust funding, 15-16 


Closely held business, 10, 14, 140 


C corporations, 140 
restrictions on transfer, 143, 146 
Section 1244 stock, 146 
transfer of ownership, 140, 143 
limited liability companies, 155 
partnerships, 153, 155 
professional corporations, 150-153 
S corporations, 149-150 
sole proprietorships, 155-156 
Club memberships, 162 
lecter of instruction to transfer, 168 
transmictal letter for, 169 
Coast Guard, 88-89 
application, 90-91 
bill of sale, 92-93 
letter to, transmitting registration documents, 
94 
College tuition and savings programs, 159, 162 
account owner change form for, 165-166 
letter of instruction to change purchaser under, 
163 
transmittal letter to, 164, 167 
Communication. See also Language 
attorney-client, 16-17 
Condominiums, 81, 83 
Constructive trust, 17n, 30n 
Contingent beneficiary, 184, 186 
Continuation sheet for listing securities, 111 
Contractual death benefits, 187 
Cooperative housing corporations, 83 
Corporations. See C corporations; Professional 
corporations; S corporations 
Crane v. Tambourine, 29n, 191n 
Creditor protection of homestead property, 63, 78, 80 
Credit shelter trust, 5, 53 
Credit union accounts, 104, 106 


Dahlgren v. First National Bank, 25, 189n 

Death, after failure to purchase new assets in crust 
name, 51 

Declaration language, 19, 20, 26, 27 

Declaration of trust, 19, 20 


Deed, 13 
copy of recorded, 68 
letter Co trustee requesting preparation of, 72 
letter transmitting signed, 73 
quitclaim, 2, 67-68 
type of, for real property located in state of 
domicile, 67-68 
warranty, 67, 68 
Deed of gift, 13, 97 
blanket, to transfer tangible personal property, 
100 
to transfer specific tangible personal property, 
101 
Deferred compensation plans, 187 
Delays in funding assets, 48-50 
Designated beneficiary, 4, 184-186 
Disability insurance, 172 
Dividend reinvestment plan (DRIP), 131 
retitling, 131 
Documents 
estate planning, 4 
gathering necessary, 53-54 
trust funding 
preparing, for client execution, 54-56 
signature formats for, 46 
Domicile, real property located in state of, 67-70 
Due-on-sale clauses, 74, 76-78 
Ds Pont v. Southern Natn'l Bank, 69, 195n 
Durable power of attorney, 4, 9, 10-12 
rejected, 11-12 
springing, 11, 12 


Eggleston v. Colorado, 29n 
Electing small business trust (ESBT), 149-150 
Estate planning, 4-5, 9 
coordination between funding and documents 
in, 10-12 
designated beneficiary in, 37 
documents on, 4, 10-12 
function of revocable living trusts in, 5 
purpose of irrevocable trusts in, 6 
Excise tax, 87 
Express trust, 4, 17n, 30n 


Family protection, homestead issues in, 80 
Federal Aviation Administration (FAA), 89 

aircraft bill of sale, 95 

aircraft registration application, 96 

letter transmitting transferring documents to, 99 


Federal Deposit Insurance Corporation (FDIC), 
104, 106 
Federal preemption statute, 76 
Fees 
in funding, 14, 15, 60 
for transfer of time share, 83 
Fielding v. BT Alex Brown, 197-198n 
Flagship National Bank v, Kelley, 192n 
Flinn v. Van Devere, 189n 
Florida 
In re Bosonetto, 78 
College Investment Plan in, 162 
power of attorney in, 18n 
Prepaid College Plan in, 162 
protection of homestead property in, 78 
title co mobile home in, 88 
trustee identification in, Sin 
trustee powers in, 70 
Formal title transfer, 19-31 
case law 
settlor as trustee, 22-25 
third party as trustee, 25-26 
leading treatises on, 19-22 
practical considerations, 26-27 
state statutes on, 26 
Funding, 1-2 


advice to client concerning specific issues, 60-65 


assets subsequently acquired or sold, 65 

brokerage account in, 39 

coordination between estate planning 
documents and, 10-12 

defined, 1 

errors and omissions in, 14, 46, 48-51 

fees in, 14, 15, 60 

gathering of necessary information and 
documents, 53-54 

goal in, 26 

initiating changes of ownership and 
beneficiaries, 56-57 

integral role of, 9-10 

letters to client on, 58, 59, 62, 64 

monitoring process, 57, 60 


preparing documents for client execution, 54-56 


responsibility of client in, 15-16 
role of attorney in, 12-15 
staff assistance in, 15 
terminating, 60 
time factor in, 14 

Funding forms files, 14-15 
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(1982), 74, 76-78 

Gift of property, 17-18n 
Gift tax exclusion, 7-8, 9 
In re Glenexew Imports, 29n 
Golleher x Horten, ¥0n, 189n 
Grantor, 4 
Grantor crust, 41, 149 

transfer of S corporation stock to, 150 
Group lefe surance benefits, 172 


Harvey, Estate of, &. Luther College, 24-25, 192n 
Health care dsrective, 4 
Heggstad v. Heggstad, 22-23, 28n, 29n, 189n 
Homestead property, 78, 80 
credstor protection of, 63, 78, 80 
transfer to trust, 63 


Incapacuty, 8, 9, 173 
after faslure to purchase new assets in trust 


name, 50 
Incompetency, 5 
Individual reaarement accounts (IRAs), 16, 183 
form to change beneficiary of, 188 
Insurance. See alzo Life insurance 
accidental death, 172 
disabolery, 172 
property, 81 
specialized, 172-173 
umbrella ability, 80 
Insured, defined, 68 
Internal Revenue Service Form SS-4, 41, 44 
Internal Revenue Service Form W-9, 41, 45, 173 
Inter viwos crust, 4. See also Living crusts 
Inventory, 5 
Investment accounts, 107, 115 
forms to open new, 116-124 
forms to transfer, 125-130 
Investments, letter ro client regarding changes in, 
64 
Irrevocable hfe insurance trust, 6-7, 27 
life insurance policy as asset of , 9 
maintenance of checking account by, 102 
purpose of, 9 
settlor of, 14 
Irrevocable living trusts, 6-9 
purpose of, in estate planning, 6 
specification of names in crust document, 
35-36 
as tax planning vehicle, 8 


tax status of, 41 
transfer of life insurance to, 173 


Joint revocable living trust, 4 
Joint trust, settlors of, 4 


In re Keller, 28n, 29n, 195n 


Language. See also Communication 
declaration, 19, 20, 26, 27 
ttle, 33 
transfer, 19, 20, 27 
Leases, 84 
assignment of, 84 
Life estate, 80 
Life expectancy rule for distribution decedent’s 
interest, in qualified retirement plan, 184 
Life insurance, 16, 172-174 
designation of beneficiary, 37, 177 
form to change beneficiary under policy, 176 
form to transfer ownership of policy, 175 
ownership and beneficiary changes, 173-174 
taxation of proceeds, 173 
transfer to irrevocable trust, 173 
transfer to revocable living trust, 173 
Lifetime trusts, funding of, 26 
Limited habshey companies, 155 
Livestock brands, registration and transfer of, 172 
Living trusts. See also Funding; Irrevocable living 
trusts; Revocable living trusts 
purpose of, 5 
trust basics, 4 
Living will, 4 
Lobrie, Estate of 189-190n 


Margin trading, 115 
Margrave, Estate of, v. Commissioner, 196n 
McCormick v. Brevig, 30n 
Medallion signature guarantee, 13, 16, 46, 47, 57, 
115, 131 

Medical Center Bank v. Keller, 28n, 29n, 195n 
Michigan 

homestead property in, 78 

professional corporations in, 151 
Muneral interests, 84 
Minor beneficiary, trust for, 7-8, 9 
Mobile/manufactured homes, 88 
Money market accounts, 102-104 
Mortgages, 136, 140 

assignment to trust, 136, 140 


postfunding, 70 
property subject to, 74-78 
transfer of property subject to, 74 
Motor homes, 87 
Mutual funds, 107 


National Credit Union Administration (NCUA), 
106 
Narional Credit Union Share Insurance Fund 
(NCUSIF), 106 
Narural gas interests, 84 
Nevada, professional corporations in, 151 
New Hampshire 
professional corporations in, 151-152 
protection of homestead property in, 78-79 
Newton v. Wimsatt, 1891 
New York State, funding of lifetime trusts in, 26 
Nonqualified retirement benefits, 187 
Notary Public, 46, 47 


Oil, gas, and mineral interests, 84 
Option trading, 115 
Oregon 

certification of trust in, 40 

livestock brands in, 172 

power of attorney in, 18 
Owner, designation of trustee as, 33-37 
Ownership 

initiating change of, 56-57 


Papale-Keefe v. Altomare, 30n, 196n 
Parker v. Powell, 28n, 189n 
Partnerships, 16, 30n, 153, 155 
assignment of interest, 154 
consent to transfer of interest, 156-157 
Payable-on-death account, 104, 106 
Pay-on-death (POD) beneficiary, 107 
Pension plan, 16, 183 
Periodic progress reviews, 17 
Personal property. See Tangible personal 
property 
Personal trust, request to reissue United States 
savings bonds to, 108-110 
Postfunding mortgages, 70 
Pour-over will, 4,9, 51 
Power of attorney, 50-51. See also Durable power of 
attorney 
risks of relying on, 11-12 
stock, 56, 133, 144 
Prepaid funeral services contracts, 159 


Probate, 5,9, 30n, 146 
abbreviated, 87 
expedited, 17n, 87 
Probate court, 5 
Professional corporations, 150-153 
stock in, 13 
transferring stock in, 152-153 
Profit-sharing plans, 183 
Promissory notes, 136 
assignment of, 137, 138, 139 
Property. See also Real property; Tangible personal 
property 
accepted abbreviations in titling of, 34 
assignment of, 23 
Property insurance, 81 
Property schedule, 19, 23, 24, 26, 27, 37-39 
finalizing, 60 
letter to client with draft, 61 
listing unfunded assets on, 26, 27 
property identification in, 38-39 
strategy of listing assets on, 52n 
Property tax exemptions, 80-81 
Purebred animals, registration and transfer of, 172 


Qualified personal residence trust, 8, 9-10 

Qualified retirement plans, 183-187 
beneficiary changes under, 187 

Qualified subschapter S crust (QSST), 149, 150 

Quitclaim deed, 67-68 


Real property, 67-86 
condominiums, 81, 83 
cooperative housing corporations, 83 
homestead issues, 78, 80 
leases, 84 
located in other states, 70-74 
located in state of domicile, 67-70 
conveyancing requirements, 68-69 
drafting considerations, 69-70 
postfunding mortgages, 70 
type of deed, 67-68 
oil, gas, and mineral interests, 84 
property insurance, 81 
Property tax exemptions, 80-81 
subject to mortgage, 70-74 
due-on-sale clauses, 74, 76-78 
transfer of property, 74 
time shares, 83 
Red flag assets, 14 
Resident aliens, 97 


as grantor trust for inceme tax purposes, 4! 
yornt. 4 
purposes of, 9 
specification of names in trust document, 34-35 
terms of, 4-5 
transfer of investment accounts to. 107. 115 
transfer of life msurance to, 173 
validery of. 6 

Rose v. Uneted States, 196n 

Roth IRAs, 183 

Royalty uterests, 84 


Safe deposit boxes, 65, 170 

letter of instruction to transfer agreement, 171 
Sales tax, 87 
Samuel v. King, 23-24 
Savings accounts, reuitlng, 57 
Savings bonds, 106-107 

request to reissue, to personal trust, 108-110 
S$ corporanons, 149-150 

transfer of stock to grantor trust, 150 
Second Restaternent of Trusts, 19-22, 23, 25 
Section 1244 stock, 13, 146 
Secuntnes, continuanon sheet for listing, 11! 
Security interest, assignment of, 141 
Serws E bonds, 106, 107 
Serses EE bands, 106, 107 
Senes H bends, 106, 107 
Senws HH beads, 106, 107 
Series I bends, 106, 107 
Serrlon{s), 4, 5 

choice of trustee or successor trustee, 10 

of yount trust, 4 

power of revocation of, 41 

as trustee, 22-25 
Shaheen v. Vassilskes, 30n 
Shareholders’ agreement, consent to wansfer and 

joinder in, 147-148 

Signature 


medallion guarantee, 13, 16, 46, 47,57, 115, 131 


need for, on quitclaim deed, 2 
noranzed, 46, 47, 54 
simple, of the settlor, 46 
witnessed, 46, 54 
Shafter, Estate of, v. Commussioner, 196n 
In re Snsder Brothers, Inc, 30n 
Social security number, 41 
Sole proprietorships, 10, 155-156 
transfer of assets to trust, 158 
Spendthnift provision, 158-159 
Springing durable power of attorney, 11, 12 
State property tax exemptions, 80-81 
States. See also specific states 
of domicile, real property located in, 67-70 
real property located in other, 70-74 
Scate statute of limitations, validity of trust and, 6 
Statutory certification of, 40 
Stock(s), 115, 131 
divided reinvestment plan, 131 
letter of instruction co retitle, 132, 145 
in professional corporation, 13 
in publicly traded corporations, 115, 131 
Section 1244, 13 
transferring, in professional corporation, 
152-153 
Stock bonus plan, 183 
Stock certificates, 140, 143 
deposit of, with broker, 131 
receipt for original, 135 
reticling, 131 
transfer of title, 131 
Stock power of attorney, 56, 133, 144 
Successor crustee, 4, 5,9 
choosing, 10 


Taliaferro v. Takaferro, 23, 28n, 29n, 31n, 192n, 1932, 
197n 
Tangible personal property, 87-101 
airplanes, 89, 97 
automobiles, 87 
blanket deed of gift co transfer, 100 
boars, 88-89 
deed of gift to transfer specific, 101 
mobile/manufactured homes, 88 
motor homes, 87 
ownership not certified in writing, 97 
Taxpayer identification number, 41 
Termination of funding process, 60 
Term life insurance, 172 
Testamentary trust, 4 


Testator, 4 
Texas, manufactured housing in, 88 
Texas Manufactured Housing Standards Act, 190n 
Third parties, requests for copies of trust 
agreement, 39-4] 
Third party crustee, 20, 25-26 
ineffective transfers to, 21 
Third Restatement of Trusts, 19-22, 24, 26, 27, 
30-31n, 67 
Time shares, 83 
Title, necessity for transfer. See Formal title 
transfer 
Title, recommended for trust assets, 37 
Title language, 33 
Totten trust, 104, 106 
Transfer agent, identifying, 131 
Transfer language, 19, 20, 27 
Transfer of property, 19 
Transmittal letter to transfer agent, 134 
Treasury bills, 107 
Trust 
beneficial interests in, 158-159 
as beneficiary, 37 
express, 4, 17n 
key elements of, 4 
for minor beneficiary, 7-8, 9 
as owner, 33-37 
staturory certification of, 40 
taxation of, 52n 
trust name as not expressly stated in, 36 
Trust administration, 5 
Trust agreement, 4, 10, 23, 27, 36 
copies of, 40-41, 42, 43 
Trust assets, recommended title for, 37 
Trust document 
irrevocable trust names specified in, 35-36 
revocable trust names specified in, 34-35 
Trustee(s) 
choosing, 10 


opening new account in name of, 122-124 
powers of, 10, 70 
preparation of deed to, 72 
settlor as, 22-25 
successor, 4, 5,9 
third party as, 20, 21, 25-26 
transferring account from individual co, 
125-130 
Trust funding documents 
preparing, for client execution, 54-56 
signature formats for, 46 
Trust identification, basic patterns for, 34-36, 51n 
Trust name not expressly stated in trust, 36 
Trustor, 4 
Trust pages, copies of relevant, 39 
Tyson v. Henry, 30n 


Umbrella liability insurance policy, 80 
Unfunded assets, listing of on property schedule, 
26, 27 
Uniform Commercial Code, transfer of security 
interests, 140 
United States savings bonds, 106-107 
request to reissue, to personal trust, 108-110 
United States Treasury Securities, 106-107 
savings bonds, 106-107 
Treasury bills, 107 
Unit crusts, reticling co revocable living crust, 136 
Utah, livestock brand registration in, 172 


Warranty deed, 67, 68 
Wilkerson v. McClary, 28n, 189n, 192n, 193n 
Will, 4 
advantages of revocable living crusts over, 5-6 
pour-over, 4, 9, 51 
trust created by, 4 
validity of, 6 
Wittmond, Estate of, 29-30n, 68-69 
Working interest, assignment of, 84 
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